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From the Editor's desk ...

Dear Readers,

Every time I sit to write a new editorial I recall the way we started this journal.
But this time my thoughts are elsewhere. It’s the COVID 19 that’s on my mind. It is
because of this that this journal is dedicated to the COVID Warriors and those who lost
their life due to this Pandemic that unexpectedly hit the humanity.

By the end of the first European War, a deadly flu raced across the globe it was
known as the ‘influenza pandemic’ and it became the most severe pandemic so far as
the recent history goes. This influenza it is said infected about one-third of the world’s
population between 1918 and 1920 and killing anywhere between 50 to 100 million
people I am told. Followed by this was the HIN1 virus that originated in birds and
mutated to infect humans. Now a century later the world is in the midst of another
global pandemic caused by the novel corona virus known as SARS-CoV-2. The one
thing that came out of this pandemic for me was the limitations governments have had
in their management of affairs of the state and the health sector in particular while I
honestly see the reasons to be optimistic hoping that the governments of today if had
managed competently, could have turned this tragedy differently, resulting in lower
rates of infection and mortality and, possibly, fewer deaths. Yet let us not forget that
this pandemic has fundamentally transformed the world and the world order from
what it was to what it should have been teaching every institution of government or
otherwise their limitation and their misplaced priorities. The idea of an interconnected
world confronting a deadly virus without a cure has really taken the humanity by
shock and surprise thus fundamentally altering the way one saw the world.

As a part of a team of social scientists this ‘Chanakya’ journal if possible
would like to dedicate the forth coming volume to the articles on COVID 19 to
understand how the vast advancements in communication, science, economics,
governances and medicine over the past 100 years, have helped us create a better
world for those who had the bitter experiences in confronting today’s pandemic.

Apart from the tragic human consequences of the COVID-19 corona virus
epidemic, the UN’s trade and development agency, UNCTAD stated that the
economic uncertainty it has sparked will likely cost the global economy $1 trillion in
2020. In fact this COVID-19 (Corona virus) has affected day to day life and also has
slowed down the global economy. This pandemic has affected lakhs of peoples
spreading exponentially region wise. It has disrupted the world trade and mobility of
the peoples. Despite all this I would still argue that India has successfully controlled
the transmission of COVID-19 till date, thanks to our well-coordinated steps to tackle
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the Corona epidemic. India’s prowess in pharmaceuticals and health science; mass
public awareness with the central political command; among other things has indeed
helped in containing the spread so far. Under these circumstances it is only imperative
that we as a journal of political science take this stand to dedicate this volume to the
COVID Warriors and those who have lost their life in this fight.

In this journal, we have given space to articles submitted during the Seminar
organised by the department during March 2020 on the topic “The Indian
Constitutional Philosophy: Theory and Practice”

With these words and a heavy heart I close this editorial and call upon all those
who can to do their best to come together and work together in this time of crisis for the
welfare of the mankind.

Looking forward for your extended help. ..

Thanking you.

Dr. Harish Ramaswamy

Executive Editor,
On behalf of the Editorial Board
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Abstract

This paper attempts to see the effect of globalization on economic, political
and cultural aspects of nations in general and India in particular. The rise of
corporate power, the changed equation of power of nation state and the role of
technology in a globalised world are some aspects the paper touches upon. An
attempt is made to unravel the relationship global language shares with economic
globalization. The paper argues that Globalization has not only consolidated the
position of English but also transformed language into a skill. The paper argues
that an understanding of the role of language in a Globalized nation state requires
a new vocabulary, a new paradigm and a new theory which can explain the
overriding influence of global trade on various domains of human life. The paper
makes an attempt to read the effect of globalization on various domains of human

life.
(Keywords: : economic globalization, ethics, trade and tariff, global pandemic,
global language)

Globalization is a hotly debated multidimensional concept that cuts across
several major academic disciplines such as economics, sociology, cultural studies,
political science and history (Kumaravadivelu 2008:32). Globalization refers to
globalised trade and is basically market centric. Therefore it involves ever evolving
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human beings and affects their multidimensional life. The effect of globalization on
domains like economics, political space, culture, communication and language is
further problematized with the fact that they are not watertight compartments. The
boundaries of these domains are fluid and overlap. Yet, a domain specific approach
establishes multi polar focal points- a welcome change from the classical approach
based on a binary of centre and periphery.

The term ‘globalization’ is a process- a diachronic growth beginning with the
religious/philosophic spread of Buddhism, Jainism, Christianity and Islam. Amartya
Sen is of the opinion that Globalization has been there in varying measures in all
periods of known history. Around 1000 CE, globalization of science, technology and
mathematics was changing the nature of the world....(Sen 2005:345). Europe would
have been much poorer had it resisted the globalization of mathematics, science and
technology at that time and to a great extend the same- working in converse direction
is true today. It continued in intensity in the form of colonialism which mixed trade,
politics and language. The present state of Globalization, with its transnational trade,
manipulative tariff, outsourcing, ruthless profit and pandemic is another phase of
what began centuries ago. To trace the beginning of the present day capitalist
Globalization, the signing of General Agreement on Trade and Tariff (GATT) in 1948
can be taken as a starting point. In 1995, World Trade Organization replaced GATT.
164 nations form this world of Trade. GATT and WTO are purely economic treaties.
There is no clause regarding political, cultural or language issues in the treaty. So, the
effect of globalization of trade, capital and tariff on all the other domains including
health and language is nothing but collateral to the economics of globalization. But
the connection between world trade and infectious diseases was established with a
Joint study by the World Health Organization and World Trade Organization
Secretariat in 2002. The reigning idea of Globalization today is border less trade and
transnational greed for profit. This stimulates a predatory search to market surplus
manufactured goods and farm produce. In principle, transnational, borderless trade
goes contrary to the idea of nation states which is conceptualised on strong
boundaries. The transnational flow of capital that is crucial to transnational trade and
the rise of corporate sector push elected Governments to the background. This in
itself is a big tectonic shift for new nation states which are also emerging economies.
It unsettles the balance these nation states have been striking between welfare and
development. The effect of Globalization on multiple domains is read under the
following heads;

*  Economic Globalization

*  Globalization and the Political domain
*  Global Communication

*  Cultural Globalization

* Language and Globalization
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Globalization was not the brainchild of developing countries. The idea of
Globalization that primarily began to create global market for Goods produced by the
developed countries was accepted by developing countries with trepidation. It had to
be imposed under duress on some countries. What followed is the creation of massive
wealth, new power centres and accommodative Governments. The Economic
parameters of Globalization can be measured in terms of Foreign Direct Investment,
Multinational and transnational manufacturing units, use of technology, Imports and
Exports. Ghemavath & Altmann (2013) construct the Depth Index of Globalization
on twelve metrics across four pillars- trade, capital, information and people. They
assigned weightage to these- 35%, 35%, 15% and 15% respectively which enables an
objective analysis of a country’s participation in Globalization. The global trade is a
huge opportunity waiting to be grabbed.

Even in a slowing trade environment, there is an $18 trillion market in
merchandise trade of which India has only a 1.7% share. China has almost 14%,
around the same as EU and a little more than the US. India can still achieve greater
prosperity by using exports as an engine of growth (Nayyar 2017:23).

Governments all over the world push to grab this chunk of trade which creates
wealth and employment. However, there are issues which cause discomfort. The
flooding of the markets with goods from one or two countries to the detriment of the
local producers of the same product is becoming a feature of Global market. This
trend is reflected in the dumping of farm produce which crash prices of the locally
grown stuff. There is a realization that the nation state is getting a raw deal in the face
of global market. Though the profit is made by private companies, the crash in prices
affects the farmers and local producers of goods. Employment opportunities for
skilled and unskilled human resource have been fluid under globalised trade. Desire
for better profit margins can move employment across the globe- wherever labour
and raw material is cheaper. A recent World Bank study concluded that automation
threatens 66% existing jobs in India and 77% jobs in China (Nayyar 2017:22).
Strangely, subsidies and compensation have to be paid by the Governments which
have ceded control over trade to corporate sector. Under such circumstances, the
option is to become protectionist and close the borders or levy exorbitant import
duty. Closing of borders for trade is ‘Unfair’ and goes contrary to the very ethos of
WTO.

The ethical issues involved in successful global trade are not under a
spotlight. Awareness that the goods we use is not procured through child labour or
unethical treatment of animals comes through declarations on the wrappers/
packages today. The big players in the diamonds business have banned blood
diamonds. Countries have imposed import duty, anti-dumping duty and have
opposed farm subsidies by other countries while subsidising farm produce
themselves. Why can’t the big businesses, from whom we buy our food, our gadgets,

Economic Globalization
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our clothes, and all that other stuff, do more to ensure that the people who farm it, fish
it, assemble it or mine it work in safe conditions or get paid a sufficient sum to ensure
that they aren’t forced to live their lives on the edge of existence? (Woodman 2011:1).
Why can’t governments safeguard the interests of their farmers and producers?
Answers to these questions go contrary to the core idea of Globalization borderless
trade and ruthless profit. Its only when the total economy of a nation suffers that
Governments wake up with protectionism. The constructed semiotic difference
between ‘bad loan’ and ‘Non Payable Asset’ in banking is an example of priority
given to big business houses. Societies and Governments are slowly waking up to
these changed priorities under Globalization. Strangely, the impact of globalization is
felt most by those who benefit from it least (Hobsbawm 2007:4). It is these victims of
globalization that the Republican Donald Trump appealed to in his election campaign
with a lethal mixture of reference to reverse racialism. Being a businessman himself
he did not refer to the greed of the capitalists who moved jobs to third world countries
in pursuit of larger profit margins which resulted in unemployment at home.

The rumblings against Globalization are due to the inability of Governments
to strike a balance between corporate profits and welfare of citizens. The discourse of
an egalitarian society that supported the making of nation states is threatened under
globalization. The shift in the vocation of the nation state has equally remarkable
consequences for discourses of politics and ideology (Ahmad 1999:47). Emerging
economies with a large section of population below the poverty line can ill afford to
neglect welfare. The COVID 19 lockdown all over the world has focused attention on
this so far neglected governmental responsibility called welfare. The reasons for this
neglect have to be fathomed in the changed political scenario in almost all nations of
the world.

Globalization and Political domain

Economic Globalization dwarfs the political nation state. This change is due
to the foregrounding of market and profit. This foregrounding pushes social
responsibilities of a nation state to the background. Massive consumerism that feeds
on the Market aims to alter the politico- cultural profile of a nation. Power is now held
and effectively enforced, by transnational capitalist ventures, international
organizations, media empires and invisible, hardly visible ( and otherwise free from
the democratic control) consortia of decision makers meeting each year in the Swiss
ski-resort Davos and other places (Blommaert 2010:153).Corporate houses place
amicable leaders in strategic positions to ensure smooth sailing. There are instances
where corporate giants themselves become the political leaders of countries. There
were now states which- far from being forced to give up their sovereign rights
—actively and keenly sought to them, and begged for their sovereignty to be taken
away and dissolved in the supra-state formation (Bauman 2008:37, Kumaravadivelu
1998:64). Bauman was referring to China’s entry into to World Trade Organization.
One of the adverse impacts of Globalization is the erosion of autonomy and
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sovereignty of the nation state which is the highest human association capable of
ushering in social transformation (Panikkar 2012:x). This change in the priorities of a
nation state is strange as Globalization does not have the institutional support that
Imperialism had. Yet, the nation state itself becomes a cohort of the corporate houses.
The World Development Report (2002:1) titled ‘Building Institutions for Market’
has observed that weak institutions, tangled laws, corrupt laws, corrupt courts,
deeply biased credit system and elaborate business registration requirement hurt the
poor people and hinder development. In market oriented, economic globalization,
society exists to promote the market. Instead of economy being embedded in the
social relations, the social relations are embedded in the economic system (Polanyi
1957:60). It is the market that converts human beings into a saleable commodity
called human resource which in turn has disastrous effect on the social fabric that
makes a nation.

Do the core ideas of a nation come in the way of globalization or is it the
unequal trade practices that are killing the traditional idealistic notion of a nation?
The answer to this question harbours a warning to nations that are putting trade above
human society. Nations who safeguard not the common citizen but the corporate
under the pretext of national interest find a steady rise in rural poverty. Liberalization
and Global trade has had a disastrous effect on the farmers all over. The political
resistance to Globalization is emerging from those who began Globalization. What
was started by politicians on the right of the Political spectrum has been stopped by
the politicians of the same side, surely a rare occurrence in the history of politics
(Nayyar 2017:21). Movement of capital outside the country, movement of
production units to countries with cheap labour, loss of jobs and tax evasions are
issues the leaders find it difficult to answer. The markets’ ability to correct itself
probably diminishes in the modern globalised space of nation states! Or was it
Utopian to expect markets to correct themselves?

The aura created by technology driven economic growth has brushed aside
multiple realities. The focus is on the economically successful global players. The
problems of the economically challenged and the responsibility of the nation state to
create a level playing field for all is not a part of the narrative on globalization. Most
people in the world have no access to the new communication technologies that offer
short cuts to globalization, they live, so to speak, fundamentally unglobalized lives
(Blommaert 2010:3). So this globalization, for countries like India, is not a
phenomenon where the whole nation is participating. It is the corporate companies
and private middlemen that trade across the borders. Their association with the
national leaders of all hues makes for easy access to loans. National leaders are roped
in to lend legitimacy to cross border business. Since the firms make the profit, have
the knowhow to evade taxes and jack up prices, the Governments under
Globalization have no other means to raise revenue but to tax the common citizens
heavily. Agriculture in developing or emerging economies gets less governmental
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support. The banks that lend turn ruthless to collect their dues. Countless farmers
committing suicide fail to move people and Governments. There is visible loss of
empathy for the sufferings of farmers and farm labour. The very definition of
emerging economies is based on a binary between agriculture and services.
Development under Globalization is services based, proves that ‘emerging
economies derive more of their GDP from agriculture and less from services, and
exhibit higher levels of inequality’ (Blommaert (2017: 370). Yet, Agriculture is
projected as the root cause of inequality — a ploy to gobble up agricultural land and
water for industries.

It took the COVID 19 to drive home the fact that agriculture is crucial to
survival. It took the virus to focus on the deplorable condition of labour in agricultural
and industrial sectors. The role of labour contractors, the exploitation woven in to the
system, the neglect by the system that employs them unveiled when labourers from
various states of India hit the roads to walk back home. Walk back hundreds of
kilometres in the absence of conveyance under lock down. The walking labourers
become a metaphor for the underbelly of the debilitating effects of ruthless
globalization. So, when the lockdown is being eased; it is solely to ensure agriculture
activities. Without the timely harvest, there wouldn’t be grains available next year.
Leaders all over the world are drumming for consumption of locally produced goods.
To kick start failing economy; a local demand has to be created. India is no exception
to this rule. Would this be the end of Chinese goods even on the pavements? Will the
local goods all over the world be sold at as low rates as the Chinese goods? With
economies in doldrums, is it fair to expect people to buy local goods? Only time will
tell. The fall out of globalization, strangely, is renewed emphasis on the local. The
intellectuals in India often quote Gandhi’s idea of ‘swadeshi’ as a means to build a
stronger nation state. The idea of ‘swadeshi’at the cusp of nation building and a call to
be self- reliant in a globalised world are not the same. Consumerism is certainly not a
part of ‘swadeshi’ or ‘atmanirbhar Bharat’. However, the new awareness of national
borders and local produce, if practiced by all nations may lead to course correction of
how globalization is practiced but at a huge cost to certain sectors of agriculture and
industry.

Communication, Technology, Language and Discourse

Communication in a globalised world is technology dependent. Technology
in turn has accelerated Globalization. The advancement in and expansion of
computer technology (almost coinciding with the disintegration of the former Soviet
Union) has given additional strength to English language to make inroads into
domains where it was earlier less ‘intrusive’ (Bhat 2010: 579). If technology provides
the platform for communication, language is the medium of communication. The
Internet, World Wide Web, the availability of broad band in nook and corner has
accelerated the use of English. Information technology has necessitated the need for a
common language for many domains. English in the globalised world is more than a
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language. It is perceived to be a skill by itself. The employment opportunities in IT
and IT enabled sector has equated computer literacy with development and also
education. Warschauer concludes that technology ‘holds the allure not only of
improving education and economic competitiveness, but also of allowing a nation to
leapfrog to modernity (Warschauer 2004:378). Language moves across the globe
with the help of technology. At the same time language has to ready itself to be used
through technology across the globe. The speed and reach of the Internet means that
not only does information travel quickly, and international transactions can be easily
conducted, butalso information may be available in English before it is circulated in
other languages( Gardner 2012:249).Modern technology is reinforcing the use of
English across multiple domains in a new way.

Globalization requires a language for global transactions. Global language
implies a language which is not exclusively associated with a particular country and
culture (i.e. UK, the USA etc.) but is of value because of its usefulness internationally
(Seargeant2010:261). Any language can merit the nomenclature of ‘global language’
provided it is used in many countries. Chinese, Arabic, Spanish, French, Hindi or any
other language can become global language. But all these languages have remained
country specific. They have not spread or developed local varieties like English has.
These languages have not had the advantage of imperialism and technology that
English language had. Although the colonial heritage of English is the foundation for
the global use of English, it’s increased use as the lingua franca must be linked to the
rise in power of the United States on the international economic, military, financial,
political, and cultural stage (Gardner 2012: 247). It has been the language of
administration, judiciary and education in the colonies. English is the language of
scientific publication: The European Science Foundation’s working language is
English and its journal Communication is exclusively in English (Ammon 1996,
Gardener 2012:257). In the domain of education English and the other local
languages became the medium of Instruction. The knowledge of English stood in
good stead when India became a hub of Information Technology and IT enabled
services. English language teaching and ICT go hand in hand in education today. The
provision of ICTs in schools, and training in the use of them, is thus also seen as part of
the way to provide people in remote areas with opportunities to access knowledge and
education skills (Seargeant 2011: 267). In the process, education and language both
are commoditised. Coleman (2010a) lists the many roles of English in development-

* Increasing individual employability
* Enabling international collaboration and co- operation
* Providing access toresearch and information
+ Facilitating the international mobility of students, tourists, workers and others
* Facilitating disaster preparedness
» Acting as an impartial language in contexts of disharmony
(Coleman2010: 15)
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To this list we can add the prestige factor that English is associated with.
English is associated with economic development. Opportunities for higher
education, technical education and employment in the private sector are tagged with
one’s skill of English (Jabeen 2015:120). This is close to Bourdieu’s (1991) idea of
‘linguistic capital’ where linguistic resources can be transferred into economic
capital. Though English is a sought after language in education, a miniscule minority
is proficient in the language and use it to their advantage. The position of English as a
global language creates fault line between the post-independence narratives on
language in new nations and the exigencies globalization throws up. The narratives to
accommodating English go contrary to the historical opposition to it. The effect of
globalization on economy, industry, media and society are regularly analysed in
general. But the effect of economic globalization on the Indian languages relating to
their status, choice of these languages for use in various domains of life is yet to be
done. Science, technology and entertainment are the catalysts for demanding
education in English. Acquisition of English is becoming a source of better life
chances. The Project rationale of British Council’s Project English 2009 in India and
Sri Lanka reads- The impact of Globalization and economic development has made
English the ‘language of opportunity’ and a vital means of improving prospects for
well-paid employment (Seargeant 2011:256).

The rural masses perceive English as empowerment. For multilingual
speakers of language with lower status, however, language issues may still be salient
as people attempt to negotiate identities, often from relatively powerless positions
(Jones 2012:9). It is difficult to conceive how the unacceptable side of economics and
political globalization could ever be contained if the victims remained linguistically
fractured and unable to build global networks of resistance (Wright 2004:174).
Recently, technological innovations, the rise of global economic systems,
transnational companies and increased global communication have all changed the
forces from those linked to British or American imperialism to aspirations in global
communities populated by more non- native speakers of English than native speakers
(Gardner 2012:249). It is the new nations that are vying with each other to learn and
master English. Governmental policies, choice of medium of instruction in education
are development driven. In the process, the idea of education itself is being changed
to accommodate economic growth of individual corporate giants.

Apart from the issue of language choice, globalization demands a change in
the way we study language. Language is a necessary skill and a tool. This is in stark
contrast to our age old belief that language is a knowledge system. By no means,
everyone who acquires English will join the local or the global elite (Imam
2005:480). Yet English as a skill readies the youth for employment offered by the IT
enabled service and retail sector. Globalization creates economic conditions where
people willingly choose of a foreign language for education that helps them to find
employment. Migration, local socio-economic, political, religious conditions that
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induce migration, the perils of uprooting and rooting play a role in the choice of
language. The limited role of political power under Globalization and technological
development is a reason for the limitless growth of English all over the world. The
idea of ‘local’ that could allow the growth of Regional and little languages takes a
beating under globalization. The demand that languages should have functional value
isnew to languages rooted in small local socio cultural spaces.

COVID 19 exposed the shallowness of the employment opportunities
Globalization had opened up. When the economy machine came to a grinding halt,
millions of youth lost their jobs. Knowing a language or not had nothing to do with the
loss of jobs. Has the pandemic already downgraded English of its linguistic capital?
Is there another language in waiting to take its place? COVID 19 should prod us to
analyse the role of language communities in decisions about language learning.

Conclusion

The main objective of Globalization is transnational and international trade. It
expects reasonable tariff with unreasonable profit margins. The difficulties people
face due to the focus on profit is considered collateral damage. Democratic societies
with socialist values find it difficult to safeguard the interests of their majority.
Globalization erodes political power of a nation state. On the one hand Governments
mollycoddle corporate sector to bring in investments. The employment generated by
these companies, salaries to the labour and interests of the labour is out of the purview
of Governments. Trade and profit margin gobbles up all the attention. This kind of
consumerist capitalism is intensely and constantly promoted by borderless mass
media/electronic media, sky shops, super jet travel and transportation with no
barriers of borders. This makes us live in the present with no sense of history
(Krishnaswamy 2011:19).

The effect of Economic Globalization in India has not brought in new
languages from all over the globe. It has reinforced the use of English more as a skill.
Globalization builds a narrative that projects investment as a harbinger of
development. There is an assumption that English language acquisition and
proficiency makes people access that economic development. Even in a multilingual
country like India ‘there is a concomitant fear that English might function as ‘a
displacer of national tradition, an instrument of continuing imperialist intervention
[and] a fierce coloniser of every kind of identity (Imam 2005:474). There has to be a
paradigm shift in the way languages are perceived under Globalization. A shift to
domain specific, multi-dimensional method would lead to multipolarity that would
accommodate multiple languages in multiple domains. Language communities
should find ways and domains to keep their languages alive. The people are made to
believe that learning a global language is a ticket to economic development. This
desire for English may turn the tables against Globalization as the marginalised
empower themselves to understand the reality of Globalization. COVID 19 has not
only stopped the free run of globalization but also exposed its dirty underbelly.
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Abstract

Extensive Research and work in International Law, the Social Sciences
and Humanities has still not comprehended Linguistic Human Rights as a
currently defined topic since language is a means of social control and a factor in
the mediation of social injustice. The need for multidisciplinary clarification is
urgentin view of the obvious importance of language. It is but natural for people to
be deprived of their linguistic human rights with the increase in the number of
language professionals in the field of applied linguistics, minority education,
language planning and the sociology of language. Much more attention is being
paid to devise structures which consider multilingual reality in our midst.
Language has the greater responsibility of ensuring human rights and this is a
challenge to lawyers, politicians and language professionals in the present
scenario. The current paper takes a peek at this aspect of linguistic human rights
the non-enforcement of which will promote linguistic justice.

(Keywords: Politics, Language, Culture, ldentity, Analysis, Migrants, Human
Rights)
Introduction

A major challenge in the contemporary society is that of reconstructing a
meaningful and inclusive notion of citizenship in the face of numerous narratives of
divisiveness. The task continues to reverberate in the present. Many of the problems
confronting developing countries are similar to the rest of the postcolonial world and
continue to wrestle the inherited divide between a citizen and a subject. The present
paper examines how diversity and marginalization is taking place across a range of
informal political arenas. The principle of inequality was the basis on which relations
between people was constructed and these theories in linguistics still hold good. The
‘civilized” West was far superior to the ‘savage’ people and their languages were
clearer, more logical and more developed and in a way superior to the languages of
those who had been colonized. In practicality, this understanding of inequality give
rise to equations between languages that was based on dominance - the dominance of
one person by another and simultaneously a dominance of a culture over another
which eventually led to the dominance of one language over another. Whether it was
establishing colonies in various parts of Africa or the establishment of European
States, language of those in power was rendered to be acceptably dominant and this
process of ‘linguistic cannibalism’ was upheld through ideology. The French
proclamation of ‘one and indivisible republic’ and therefore ‘one and indivisible
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language’ was utilized in Africa on the basis of scientific argument which emphasized
on a false distinction between languages, dialect or the general classification of
ideology. Linguistic cannibalism was an attribute of colonial dominance and can be
understood at different levels which include the description of languages, the
organization of social communication, word borrowing, the names given to each,
feelings of guilt at using native languages and other modes.

Linguistic human right Analysis:

Linguistic human right is the principle that is very problematic and has to be
addressed by looking into linguistic barriers which derail equitable political
participation especially for migrants and linguistic minorities. It is believed that a
lecture is framed quiet liberally with the understanding that citizenship does not
effectively club language with general principles of governance. The world of mobile
humans is basically plurilingual and in the notion of a social language gathers
emphasis and provides a robust understanding of the nature of language especially in
the world the people tend to migrate. The linguistic human right paradigm is fuelled
by the need to tackle linguistic discrimination. But speakers of discriminated
languages find it rather uneasy to use their preferred language in the society. However
increased mobility of such speakers across borders brings to focus the question of the
transpose ability of LHR's.

Language has always held a less important role in the nation building process
and like religion and religiously based nationalism a major part of British India's
population was Muslim. They developed a linguistic tradition which cultivated
regional traditional languages and dialects. Thus in the approaches that led to
Independence neither Sanskrit nor Hinduism offered a substratum for creating a
culturally defined Nationalism in India. Instead a sub nationalism based on linguistic
grounds bore fruit. Neither Sanskrit, Persian or Arabic nor the colonial English could
be used for mobilizing the masses. Therefore as a result the nation was conceived as a
community that was bound together by the Vedanta philosophy and other religious
classics. India remains a multicultural and multi-religious area despite the adoption
of an official language like Hindi and the standardization of major languages such as
Urdu, Bengali, Tamil, Telugu, Marathi and Malayalam.

The diversity in India as a nation did not affect the colonizers but rather
supported their control over a political divided country. Religious traditions, small
languages, sub nationalism of all kinds was tolerated by the British while the idea of
an Indian nation looking forward to independence terrified them. Religious
peculiarities and linguistic diversity was expected to be a part of the modern and
secular state which the British modeled as the future. However, a linguistic cleavage
was raised with the conflict between Hindi and Urdu which in turn affected religious
division of India's population. Added to this religious and political conflict alleviated
the divide. As a consequence partition of the Indian subcontinent was not on the basis
of linguistic grounds but on opposed and conflicting concepts of nation and state in an
illusion called United India. Based on the federal policy of state India, was divided
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into various states along linguistic criteria beginning in 1956, whose ultimate
objective was to create a more linguistic and cultural homogeneity. In due course
political and occasionally military pressure paved the way for creation of new states
based on ethno-linguistic reasons. These factors were the prime reason for India's
present linguistic landscape. A complex social stratification that was linked to
religion and ethnicity presented Indian society as a cultural geographical segment.
Therefore no legislation has been passed for a quota system on the basis of language.
Hence India continues to be a secular and multinational state inhabited by co-existing
groups along with minorities.

The United Nations definition of a minority states that “The term minority
include only those non-dominant groups in a population which possess and wish to
preserve stable, ethnic, religious and linguistic traditions are characteristics markedly
different from those of the rest of the population". The case is different in the Indian
context as we cannot define linguistic minorities by mainly taking into consideration
the numerical strength. Such a definition based on numbers renders most languages
spoken in India as "minority languages". Even Hindi which is spoken as a mother
tongue by more than 40% of India's population occupies a relative minority position
nationwide. The features of minority languages of India include being "non-
dominant" and being "different from the rest of the population". The above definition
points that minority status is attributed to a particular language due to the minority
status of the community within the state to which it belongs. Depending on the
number of speakers of a particular language it is labeled as a minority language or a
majority at the state level. Other factors like the political economic and cultural
power of the language must also be considered when labeling a language as minority
or majority.

The definition of a linguistic minority isn't spelt out in the Constitution of
India but it certainly recognizes the concept of linguistic minorities. Article 30 of the
Constitution states that “A linguistic minority is one which must at least have a
separate spoken language. It is not necessary that the language should also have a
distinct script for those who speak it to be a linguistic minority. There are in this
country some languages which have no script of their own, but none the less the
sections of the people who speak that language will be a linguistic minority entitled to
the protection of Article 30". The Supreme Court of India in 1958 presented the
parameter for defining a minority language as "The language of the minority
community, a parameter which is applicable only at the state level as there is no
linguistic group in India which can claim the majority status on Federal level". Thus
for practical purposes, the linguistic minority-majority question is restricted to the
state only "Since India is divided into States on the basis of the language of the
majority of the people of a given region and that linguistic minority could only be
construed in the context of a particular state the jurisprudence is consistent on this
question: Ifthe state has to be regarded as the unit for determining linguistic minority
then with religious minority being on the same footing it is the state in relation to
which the minority-majority status will have to be determined".
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Social and Political Challenges on Linguistic Human Rights:

Language right has transformed into 'linguistic human rights' based on the
fact that internal migration within India has had a growing impact on the linguistic
composition of the resident population of some states. This kind of migration or
upward mobility is from poorer regions to richer regions as well as immigration from
neighboring countries which has brought in political turmoil and social change along
with cultural alterations. The new migrants do not arrive in groups/communities but
rather individually. The Indian Constitution ensures that anywhere in India such
migrants have access, at least to a certain extent, to the cultural means of their
linguistic group and to some extent can receive education in a privately run institution
in a minority language as its medium. This easy access is a fundamental right and
enshrined in the Constitution. The requirements of survival in a new social
environment necessitate the learning of the local language but also preserving their
language loyalties with the mother tongue.

India as a nation does not maintain a public register of the resident population
and extends no obligation for individual migrants to register themselves. As a result
in every major Indian city, there is a considering number of a considerable number of
migrant workers coming from all parts of India. Nevertheless, the majority of India's
population still lives in rural areas with no mass migration to the cities. Migrants from
the state of Assam, West Bengal, Tripura and Nagaland particularly workers from
West Bengal and Bangladesh to India's Northeast and from Nepal to Northern West
Bengal gave rise to major political conflicts between members of indigenous people
speaking autochthonous languages

In internal migration and the full free movement and internal
multilingualism, there is a serious problem for autochthonous people. Uncontrolled
migration can put pressure on the protection of minority languages through political
provisions. In India minority rights are not linked to the autochthony of a language
rather the States are given the freedom to adopt new official languages at the local or
district level which should be in accordance with the proportion of the speakers of
that language within the total population in that part of the state. This constant change
in linguistic composition gives rise to claim for new linguistic group rights or for the
application of linguistic minority rights as enshrined in the Constitution which covers
aspects starting with education to public administration. Invariably the recognition of
a language formally spoken by the newly immigrated people as the official language
is regularly demanded. Consequently, two co-official languages assume greater
importance and can be used in administration. In reality, this demarcation can support
the carving out of new states from the existing ones and the formation of new
autonomous districts from the old ones.

It is but only 6000 to 7000 languages that are spoken in the world today that
have the status of official language and the speakers of which enjoy all linguistic
human rights. It is natural for an individual to identify positively himself with his
mother tongue and feel the need for that identity to be respected by others irrespective
of whether their own mother tongue is a minority language or majority language.
Linguistic right is the right to learn the mother tongue at least for basic education,
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through the medium of the mother tongue and the liberty to use it in many of the
official contexts. It also means the right to learn at least one of the official languages
in one's country of residence. Infringement of such fundamental rights by hoarding
restrictions can be considered the denial of LHR.

At a collective level, LHR implies that the minority groups have a right to
exist. They have a right to enjoy and develop their language and the right for
minorities to establish and maintain schools and other training in educational
institutions which control curricula and teaching, by adhering to their own language.
Maintenance of LHR involves guaranteed representation in the political affairs of the
state, the granting of autonomy to administer matters internal to the groups, use of
culture, education, religion, information and social affairs with the granting of funds.
Restriction on such rights may also be considered as an infringement of fundamental
LHR's.

By depriving LHR to such people enjoying, other human rights may be
prevented which includes political representation, style, and access to education and
freedom of speech along with maintenance of cultural heritage.

Despite stringent laws and good intentions of the law enforcement wing,
social inequalities and injustice is being meted out. It is the government who should
be held responsible for the reluctance to set standards for the treatment of minorities
or to guarantee them the kind of special protection that the position of minorities
requires. The denial of such Human Rights is a serious weakness. Under the
procedures under international law but does not apply collectively and is restricted to
submission from individuals. All individuals on groups should enjoy universal LHR
and this claim needs to be seen in the light of the political reality of unequal access to
power.

Linguistic majorities around the world seem reluctant to grant their minorities
basic rights especially linguistic and cultural as they see it as a threat. The reason
behind this antagonism can be attributed to two myths - one of which states that
monolingualism is desirable for economic growth and the second one is that minority
rights are a threat to the nation-state. The uneven distribution of power and resources
in the many nation states is partly responsible for these responses. Denial on the basis
of language and ethnicity is obviously a difference in linguistic policies. Studies
falsely claim that monolingual States tend to be richer than multilingual non-Western
states. This, in turn, has led to the widespread belief that in order to improve
economies monolingualism is required and is more efficient. This inevitably denies
right for minority languages and also refuses support for activities and education in
the majority language. For minorities promoting monolingualism in a multilingual
state is uneconomical and violates LHR's.

The minority group has its distinct identity characterized by linguistic and
cultural practices. The exercise of linguistic and cultural rights by minorities is often
viewed by the majority as opposed to assimilating mainstream society. A
conventional nation-state is an ideal state which is homogenous, consists of one
Nation / ethnic group only and has one language alone. By fostering diversity in such
ascenario, a threat to the political unity and territorial integrity of the state is assumed.
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The minorities will strive towards this natural ideal. a political organisation which
will give them a nation-state of their own. The granting of linguistic and cultural
rights is believed to leads to quests for autonomy and independence initially
culturally and then economically and politically which eventually will lead to the
disintegration of the nation-state. The absolute refusal to grant migrants any
linguistic/cultural rights which might support them in developing into new national
minorities is seen as a means to preserve the original nation-state.

Conclusion:

Minorities on the other hand cannot take this right themselves simply by
proclaiming them. These rights need validation from the state where the minority is
left and this can be only achieved in a negotiation process where the minorities are
almost inevitably the weaker stakeholders. For instance, the civil war in the erstwhile
USSR witnessed an inter-ethnic conflict. Language in many situations one of the
several factors separating part is the party share language but could differ on other
hand Bosnians share the language with the Serbs and Croats but this did not prevent
war. In conclusion, there is no necessary correlation and relationship between the
conflict and differences of language. But when difference of language coincides with
conflict language doesn't play a casual role.

For the majority of such ethnic groups language is the most important cultural
core value and a threat to the cultural and linguistic survival of these ethnic groupsisa
threat to the language. By denying linguistic rights to a group, the majority prevents
the group from achieving educational, economic and political equality in comparison
to other groups. The failure to respect Linguistic Human Rights is in several ways one
of the important factors which can contribute to conflict. Language related issues are
the potential causes of conflict in situations where groups have different linguistic
rights, political/economic rights and there is an obvious unequal distribution of
political/economic power. We must understand that granting linguistic rights to
minorities will reduce conflict rather than resumed creation of conflict.

References:

 Alim, H S., A Ibrahim and A Pennycook. Global linguistic flows: Hip hop
cultures, youth identities, and the politics of language. n.p.: Routledge, 2008.

* Benedikter, Thomas. Language policy and linguistic minorities in India: an
appraisal of the linguistic rights of minorities in India. Vol. 3. LIT Verlag Miinster,
2009.

* (alvet, LJ. Language wars and linguistic politics. n.p.: Oxford University Press
on Demand, 1998.

* Phillipson, R. Linguistic imperialism. n.p.: The Encyclopedia of Applied
Linguistics, 1-7, 1992

* Stroud, C and K Heugh. "Language rights and linguistic citizenship." (2016).

* Rannut, Mart. Linguistic human rights: Overcoming linguistic discrimination.
Vol. 67. Walter de Gruyter, 2010.

*  Wee, L. "Linguistic human rights and mobility." Journal of Multilingual and
Multicultural Development 28.(2007): 325-338

17



Karnatak University Dharwad
Department of Political Science Vol. 13 No.13 January 2020 to June 2020  ISSN No. 2348-8298

Citizenship Amendment Act: Problems and Fallouts

Dr. Gurpreet Singh Brar

Ph.D

Assistant Professor (Political Science)

Department of Distance Education

Punjabi University, Patiala -147002

Tel (O): +91-1753046427 Mobile: +91 9855900175

email: gurpreetbrar80@gmail.com, gsbrar@pbi.ac.in

CAA (Citizenship Amendment Act Passed on 2019) is the first step
to lay down the legal foundations for fulfilling the Hindu Rashtra dream nurtured
by the RSS and BJP. The NPR (National People’s Register to be started from April
2020) has very clear link with preparing NRC (National Register for Citizens
which has been announced for the whole country.). Therefore this paper will try to
highlight the detailed fall outs of this contentious bill from different perspectives —
socio-religious, political, and economic. Constitution of India has very elaborately
focused on liberty, equality and fraternity in its Preamble, Fundamental Rights,
Directive Principles of State Policy and Fundamental Duties. The BJP has not
hastily got this CAA passed rather it has been part of its well thought out schemes
which can be checked by reading the BJP election manifesto of 2019 where CAA
had been mentioned.

Introduction

This South Asian region is cradle of one of the oldest civilization on the earth.
Different societies in the world are still attached with their ancient civilization
identities. The root of modern concept of nationalism is lying beneath of these
identities. Even in this post modern era particularly in the second decade of twenty
first century is also observed as decade of dawn of Right Wing fundamentalists in the
politics of different regions. This advent of Right Wing fundamentalists has revived
the identity politics even in the developed world. The politics based on pseudo-
nationalism or other narrow identical issues have been proving very dangerous in the
developing world. A diverse country like India is also victim of this type of politics.
Indian society more particularly capital Delhi was going through crucial phase of
uncertainty due to attacks on social solidarity and fraternity before outbreak of
Corona epidemic. Socio-religious fabric of India came under threat due to
Citizenship (Amendment) Act 2019 and raised many unanswered questions on the
secular spirit of the country.
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These three words - Citizenship Amendment Act (CAA)/ National People’s
Register (NPR) and National Register for Citizens (NRC) have rocked entire India
for at least two months and rightly so. Protests have broken out across India, a few of
them violent, against this bill. It must be understood that if these are implemented,
there will be profound repercussions for the liberal and secular ethos of India. Taking
these only as diversionary tactics from the serious economic problems of the country’
by the ruling dispensation, will not be understanding the well calculated and well
thought out plan of RSS/BJP to implement their Hindutva agenda. Thinking
rigorously, CAA (Passed by the Parliament on Dec, 2019) is the first step to lay down
the legal foundations for fulfilling the Hindu Rashtra dream. The NPR (to be started
from April 2020 which is held due to Covid-19) has very clear link with preparation
of NRC (which has been announced for the whole country though now there have
been some contradictions).

The purpose of present paper is to highlight the social, political and economic
fall outs of this controversial bill. Constitution of India has very elaborately focused
on liberty, equality and fraternity in its Preamble, Fundamental Rights, Directive
Principles of State Policy and Fundamental Duties. Time and again it greatly
prohibits any discrimination on the basis of caste, religion, sex or creed. The
Citizenship Act of 1955 and its subsequent amendments never had religion or
community as a condition or basis to give or deny citizenship. It was the Central
Legislative Assembly of British India that first enacted the Foreigners Act, 1946,
which gave the government the powers to deal with “foreigners” in India. The
enigmatic definition of the term “foreigner” in it was “one who is not Indian.” In
December 1955, Parliament enacted the Citizenship Act, within the framework of
Article 11 of the Constitution, which empowered it to make provisions related to
acquisition and termination of citizenship.

Attack on secularism and focus on religious identity

Itis for the first time that religion has been included directly as a substratum
citizenship in the CAA. Six communities i.e Hindues, Jains, Budhists, Sikhs,
Christians and Parsi s, have been named under the garb of ‘persecuted religious
minorities ’ from three Muslim majority neighboring countries (Pakistan, Bangla
Desh and Afganistan) who will be considered for giving citizenship . Here it may be
pointed out that the BJP governments in different states (particularly UP) have given
ample evidence of discrimination and intolerance against a particular minority. It is
an attempt to legally establish Muslims as second class citizens by providing
preferential treatment to other groups. This is infringement of the constitution’s
Article 14, the fundamental right to equality to all persons. It is further peculiar that
only three states have been selected although there are other states like Sri Lanka and
Nepal where some minorities might be getting ‘persecuted’. So, the argument of
being concerned about persecution of minorities is hollow. The real intention is to
exclude the Muslims for being considered for citizenship. Therefore, it is called
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exclusionary and violates the secular principles enshrined in the constitution and an
attempt to tarnish ethnic fabric of the country.After coming to power in 2014 the BJP
led NDA government systematically tried to make changes in the Citizenship rules.

In 2015, building upon these provisions and rules, the Ministry of Home
Affairs made an amendment in the Passport (Entry into India) Rules, 1950, and
Foreigners Order, 1948, and allowed entry to persons belonging to minority
communities in Bangladesh and Pakistan, namely Hindus, Sikhs, Buddhists, Jains,
Parsis and Christians seeking shelter in India due to religious persecution or its
apprehension, and had entered into India on or before 31 December 2014, without
valid documents. In July 2016, the Ministry made an amendment, in the Passport
(Entry into India) Rules, 1950, and Foreigners Order, 1948 and substituted the word
“Bangladesh,” for words “Afghanistan and Bangladesh.” The “amendment” under
the Citizenship (Amendment) Act, 2019 (CAA) specifically pert ains to Section
2(1)(b) of the Citi zenship Act, 1955. The amended Act provides that persons
belonging to minority communities, namely, Hindus, Sikhs, Buddhists, Jains, Parsis
and Christians from Afghanistan, Bangladesh and Pakistan, who have been exempted
by the Central Government by or under clause (c) of sub-section (2) of section 3 of the
Passport (Entry into India) Act, 1920 or from the application of the provisions of the
Foreigners Act, 1946 or any order made there under, shall not be treated as illegal
migrants for the purposes of this Act.

Surge of Hindu Nationalism

The BJP has one long term agenda of collective identity in form of Hindu
Nationalism and immediate agenda winning elections. For winning elections, the
BJP has been racking up emotive nationalist and communal issues before every
election among masses. This phenomenon is occurring continuously. In the run up to
the Delhi elections on February 08, 2020, the party leaders left no stone unturned to
create communal hatred to incite vulnerable youth in communal violence. Even
Prime Minister Modi and Home Minister Amit Shah cast aspersions on the protestors
in Shaheen Bagh as they are acting at the behest of Pakistan. The star campaigners of
BJP including Parvesh Rana and Anurag Thakur used extremely unethical and
communal terminology labeling peaceful protestors ‘anti national’ which must be
shot dead. The whole exercise was to consolidate the Hindu votes. However,
observing the lukewarm response of the common Delhites, the Prime Minister Modi
declared that false rumors were being spread and that no Muslim need to fear as no
one’s citizenship will be expropriated. He announced that there was no plan to
implement NRC at the national level.

Another area where the Hindutva agenda is being implemented is by vitiating
the environments in higher educational institutions. The rumor mongering through
social media and through various other channels is playing havoc with the
atmosphere of liberal and free discussions in universities and colleges. Debates and
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discussions on issues of national concern have always been the life and breath of
educational institutions. However, under the present regime any criticism of the
government is designated as an act of anti nationalism. It is a sorry state of affairs as
far as the institutions of higher learning are concerned. The freedom of speech and
expression are the key foundations of any democracy. There is a need that the
government must give this basic right to its people and let the bright brains in
educational institutions to study ,debate and discuss such issues that influences the
nation as a whole.

There are some valid apprehensions of the people that whole experience in
bringing the new CAA and the purposed NPR and NRC are going to destroy the age
old liberal and secular culture of India. This Act is also in contradiction with the
fundamental ideas of “Gandhian notion of nation, which is based on the twin values
ofpeace and social harmony”. Secondly, these wide spread agitations also invoke BR
Ambedkar who, among other things, is known for producing the constitutional
moment. The constitutional moment involves his concept of constitutional
democracy as well as “democratic nationalism” (Guru, 2020).

The justification of the government that this Act will provide safeguard to the
religious minorities who have been facing persecution in the India’s neighboring
Islamic states is also a baftle. If religious persecution is the sole reason for the grant of
citizenship, there is no reason to believe that the perceived persecution has come to an
end after the cut -off date. The government also does not provide a plausible
explanation as to why minorities who have been facing atrocities and persecution due
to their religious beliefs in neighboring countries are excluded from the ambit of the
legislation. For instance, the law does not cover Madhesis in Nepal, Rohingyas in
Myanmar, Tamils in Sri Lanka, and Hui and Uyghurs in China, who have been facing
same persecution. “The Act is not even appropriately comprehensive as it does not
talk of “other minorities,” such as the nature-worshipping tribal communities who
too face discrimination in Bangladesh and several minorities within Islamic
subgroups. It makes no reference to other minority ethnic groups such as Meitei,
Marma, Tanchangya, Barua, Khasi, Santhal, Chakma, Garo, Biharis, Oraons,
Mundas, Tripperas, and Mros, and Hindu illegal migrants from Sri Lanka” (Devy
2020).

Demographic Burden and Youth Unemployment

India is the second most populated country of the world after China.
According to Ministry of Statistics and Programme Implementation, population of
India is projected close to 1.38 billion or 1,380 million or 138 crore in 2020,
compared to 1.366 billion or 1366 million or 136.6 crore in 2019. Population growth
rate for 2020 is projected at 0.99% as compared to 1.08% in 2019. India will add 13.6
million in 2020 that is near to current population of 74th ranked Somalia. It is now
projected that by 2027, India will most likely overtake China to become the most
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populous country in the world (StasisticsTimes.com). India has one of the largest
proportions of population in the younger age groups in the world. 30.7% of the
population of the country has been in the age group 0-14 years at the Census 2011.
40.71% of the population account for less than 19 years of age and half of the Indian
population has been in the age group of 0 -29. It is the biggest challenge in front of
India to provide employment to own native youth. India's unemployment rate rose to
a three-year high of 8.48 per cent in October 2019, says the data released by the
Centre for Monitoring Indian Economy (CMIE). The unemployment statistics has
been rated above 20 percent in some of the states like Tripura, Haryana, Jammu &
Kashmir and Delhi is depicting very precarious picture. So, in this situation how state
can afford assimilation of huge population from other neighboring countries when it
isnot capable to provide employment to its own citizens.

Bangladesh surpassing India in GDP Growth

The problem of illegal migration is being mainly faced by India’s north-
eastern part where the migratory population mainly moves from Bangladesh. There
has been large influx of illegal migrants from Bangladesh since independence in
search of employment or better living conditions. This neighbor state had got its
independence in 1971. Formed from the poorest regions of Pakistan, Bangladesh has
come a long way since its independence. The GDP growth rate of Bangladesh in 1972
was recorded at negative 14 per cent. Two years later, Bangladesh was steaming
ahead with a growth rate of 9.6 per cent when a catastrophic famine, which killed an
estimated 1.5 million people, brought the country on i ts knees again. The ensuing
economic crash saw the GDP growth rate slip to a negative 4 per cent. The data of year
2019 shows that Bangladesh’s GDP growth is higher than India. Bangladesh has also
made significant strides vis -a-vis social development indicators such as life
expectancy, infant mortality and gender parity. In a study on ‘human capital’
published in the medical journal The Lancet, India ranked a notch below Bangladesh
(Lim et al,2018). The study was aimed to measure the strength of human capital —
described as the level of education and health in a population — in the world’s 195
nations between 1990 and 2016. The parameters included years lived, functional
health status and educational leaning. According to the World Bank, in 2017,
Bangladesh recorded an infant mortality rate of 27, which means that these many
children died on average within the first year for every 1,000 live births. For India, the
rate was 32. The average life expectancy for an individual in Bangladesh is 72.58
years, against 68.8 years in India (Grover 2018). In crux it can be said that in this
changing scenario, Bangladesh has been increasing its capacity to fulfill its goal of
political and economic development and has started to provide their citizens better
life and employment. Hence it can be argued that as Bangladesh marches ahead on the
path of economic development there will be no influx migration for search of better
life in India, as people will get relatively sound environment in their own country. So,
in this sense too the timing of this Act is fallacious. On diplomatic front too this Act is
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not suitable to India’s strategic interests because by declaring that minorities in
Afghanistan, Bangladesh, and Pakistan face religious persecution, India would paint
them in a negative light in the international sphere ( Dhaka Tribune 2019).

Above mentioned evidences in form of hidden agenda of Hindu Nationalism
of BJP, demographic characteristics and severe problem of unemployment in Indian
youth and the issue of illegal migration depict CAA as discriminatory,
unconstitutional and arbitrary. NPR is going to put the common masses and poor
uneducated people to unnecessary difficulties and lots of mental harassments as
providing documentary proofs of witnesses and community verification is mammoth
task for them. Ultimately NRC across India will make lacks of people stateless.
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Abstract

The Anti-Defection law was enacted, when Rajiv Gandhi was Prime
Minister, it empowers the Speaker or Chairman of the House concerned to decide
on the question of disqualification of a member who defects. The Constitution of
India did not have any mention about the political parties. But, gradually when the
multi-party system evolved, there had have been defections in the Indian
Parliamentary System where there have been shift of people from one political
party to another which resulted in breaking down of public confidence in a
democratic form of Government. Defection is “desertion by one member of the
party of his loyalty towards his political party” or basically it means “When an
elected representative joins another party without resigning his present party for
benefits”.. The speaker of the legislature is a political person and therefore, he is
not impartial. Most of the times he takes a view which is in the interest of the party
to which he belongs. Suggestions have, therefore, been made that the Act should
be amended to bar all defections — individual or group and that the function to
decide upon the question of disqualification arising out of defection should be
taken away from the speakers and be nested in the election commission which is an
autonomous, non-political, non-partisan party. This seems to be the only way to
avoid politically motivated decision by the speakers when members defect from one
party to another.

(Keywords : Constitution, Political party, Speaker, Anti Defection Law,
Democracy, parliamentary system, Minority and Majority)

Introduction

Political parties in India were significant institutions even before
independence. After independence, they assumed a new importance. Yet, there is a
great deal of dissatisfaction with parties. Parties and Politicians are accused of
weakening the democratic fiber of the country on the one hand by practicing corrupt
politics and by maximizing their personal gains and on the other hand the politics of
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defection has been the bane of the parliamentary system in India. The vice of
defection has been rampant in India especially at the state level. Defection causes
governmental instability, for a government may be toppled due to the defection of'its
supporters to the opposition party converting it from a minority into a majority party.
Defectionis undemocratic as it negates the electoral verdict.

It is one thing for a member to change his political affiliation out of conviction
because he may conscientiously disagree with the policies of the party to which he
belongs. Insuch a case, if he leaves the party with whose support he has been elected
to the house, he ought to resign his membership and seek fresh election. But such
principled defections are rare. Most of the defections takes place out of selfish
motives as the defectors hope to be appointed ministers (in the council of ministers to
be formed with their support) such unprincipled defections are morally wrong,
opportunist and indicative of best for power. It involves breach of faith of the
electorate.

It was realized that if the evil of political defection was not contained, it would
undermine the very foundations of democracy in India and the principles which
sustain it. It was therefore thought necessary to enact a law to suppress the vice of
defection.

Historical Background

Originally, the Constitution of India carried no reference to political parties
and their existence. Since multi-party democracy had not evolved in 1950s and early
1960s, the heat of defections and their implications were not felt. Things however,
changed after the 1967 elections. Sixteen states had gone to polls, the Congress lost
majority in them and was able to form government only in one state. This was the
beginning of coalition era in India. This election also set off a large scale defections.
Between 1967 to 1971, some 142 MPs and over 1900 MLAs migrated their political
parties. Governments of many states, beginning from Haryana, collapsed. The
defectors were awarded with plum ministries in the governments, including Chief
Ministership in Haryana. In Haryana, one legislator “Gaya Lal” changed party for
three times and thus, all defectors used to be called “Aaya Ram-Gaya Ram”.

However, the issue was not addressed immediately. It took further 17 years to
pass the anti-defection law in 1985. The 52th amendment of the Constitution in 1985
inserted 10th schedule in the constitution with Provisions as to disqualification on
ground of defection which changed the four articles of the constitution, viz.101(3)(a),
102(2),190(3)(a) and 191(2) and added the tenth schedule to the Indian constitution.

Objectives: of the Anti-Defection Law

The word politics comes from the Greek word “Politika” which means “of,
for, or relating to citizens”. The politicians though make promises to do things for the
benefits of citizens but hardly fulfil all of them. The main objective for which the
Anti-Defection Laws was introduced in the Constitution was to combat “the evil of
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political defections”. The law was passed after the Late Rajiv Gandhi became the
Prime Minister of the country. This law would not have been enacted if there had been
no Government of Rajiv Gandhi and the majority to pass it. This law was passed so
that it restricts the defections in the politics but the increasing hunger of our
legislatures and with our legal fraternity it was not a difficult task to find loopholes in
this law; which will be discussed later.

Main features of Anti-Defection Law

The Anti-Defection law was enacted, when Rajiv Gandhi was Prime Minister,
it empowers the Speaker or Chairman of the House concerned to decide on the
question of disqualification of a member who defects. The defector invites
disqualification if he or she voluntarily gives up membership of his party or abstains
from voting in violation of any direction issued by the party. Independent members
too invite disqualification if they join a political party.

Earlier, a ‘defection’ by one-third of the elected members of a political party
was considered a ‘merger’. The 91st Constitutional Amendment Act, 2003 changed
this. So now at least two-thirds of the members of a party have to be in favor of a
“merger” for it to have validity in the eyes of the law. The 91st Amendment also
makes it mandatory for all those switching political sides — whether in singe or in
groups — to resign their legislative membership. They now have to seek re-election if
they defect.

Challenges to Anti-Defection Law

The first challenge to the anti-defection law was made in the Punjab and
Haryana high court. One of the grounds on which the law was challenged was that
paragraph 2(b) of the Tenth Schedule to the Constitution violated Article 105 of the
Constitution, wherein the court held:

“So far as the right of a member under Article 105 is concerned, it is not an
absolute one and has been made subject to the provisions of the Constitution and the
rules and standing orders regulating the procedure of Parliament. The framers of the
Constitution, therefore, never intended to confer any absolute right of freedom of
speech on a member of the Parliament and the same can be regulated or curtailed by
making any constitutional provision, such as the 52nd Amendment. The provisions of
Para 2(b) cannot, therefore, be termed as violative of the provisions of Article 105 of
the Constitution (Para 28).”

The Constitution (32nd Amendment) Bill 1973 and the Constitution (48th
Amendment) Bill 1978 had provisions for decision-making by the president and
governors of states in relation to questions on disqualification on ground of defection.
The Constitution (52nd Amendment) Bill 1985 suddenly introduced the provision
that questions of disqualification on ground of defection shall be decided by chairman
and speakers of the legislative bodies. The intention was to have speedier
adjudicative processes under the Tenth Schedule. This provision was a subject matter
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of serious debate in both the Houses of Parliament when the bill was being passed.
The 91st Amendment to the Constitution was enacted in 2003 to tighten the anti-
defection provisions of the Tenth Schedule, enacted earlier in 1985. This amendment
makes it mandatory for all those switching political sides — whether singly or in
groups — to resign their legislative membership. They now have to seek re-election if
they defect and cannot continue in office by engineering a “split” of one-third of
members, or in the guise of a “continuing split of a party”. The amendment also bars
legislators from holding, post-defection, any office of profit. This amendment has
thus made defections virtually impossible and is an important step forward in
cleansing politics. I[rony of the situation today is that the events have nullified the real
intent of the dream of Rajiv Gandhi.

There have been instances wherein after the declaration of election results,
winning candidates have resigned from their membership of the House as well as the
party from which they got elected. Immediately, they have joined the political party
which has formed the government and have again contested from that political party,
which appears to be a fraud and goes against the spirit of the democracy and 52nd
constitutional amendment. The ingenious human brain invented innovative ideas to
obtain resignations and, in effect, made the anti-defection law a cover to hide their
heinous crime. This law excluded the jurisdiction of judiciary from reviewing the
decisions of Speakers. This part was held to be unconstitutional by Supreme Court,
while it upheld the rest of the law. The Supreme Court was unanimous in holding that
paragraph 7 of tenth schedule completely excluded jurisdiction of all courts including
the Supreme Court under Article 136 and High Courts under Articles 226 and 227 in
respect of any matter connected with the disqualification of the member of a House.
The Constitution does not allow the legislature to limit the powers of judiciary. ‘The
Speakers/Chairmen while exercising powers and discharging functions under the
Tenth Schedule act as Tribunal adjudicating rights and obligations under the Tenth
Schedule and their decisions in that capacity are amenable to judicial review’,
Supreme Court said. Accordingly the Supreme Court reviewed and struck down the
order passed by Speaker of Goa Assembly for disqualifying two members in violation
of constitutional mandate contained in paragraph 3 of Tenth Schedule to the
Constitution. If we go deep into the impact of this law, it curbs the legislators’
freedom of opposing the wrong policies, bad leaders and anti-people bills proposed
by the ‘High Command’ in arbitrary and undemocratic manner. This law has given
additional dictatorial power to the political party to keep the flock together for an
entire term. “Section 2(b) of the Tenth Schedule puts the Member of Parliament into
the straight jacket of obedience to the despotic dictates of the party whips which
undermines the democratic spirit. It also violates the principle of representative
democracy by empowering the party, and undermining the relationship between
elected representatives and their constituents.

The anti-defection law makes a mockery of parliamentary democracy by
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marginalizing debates, as the legislators are not allowed to dissent, without being
disqualified by the House. Disruptions, rather than substantive debate, become the
only form of opposition possible. Parliamentary debate has thereby become largely
redundant”. The Tenth Schedule has laid down certain norms for keeping the flock of
legislators of each party together, and the ‘whips’ in the hands of legislative party
leaders reducing the Hon’ble leaders and people’s representatives into shepherds and
sheep. As the political parties invented mechanisms to fail this constitutional
legislation, the judiciary played a very significant role in upholding the legality and
morality of the law besides expanding its horizons to curb most treacherous practice
of sudden political disloyalty. This Tenth Schedule whenever used enhancing the
burden of courts. The political parties, instead of maintaining standards within the
party with effective leadership, are resorting to litigation, begging the courts to decide
the political issues, which they failed to settle. It is not fair to blame judiciary for
taking time to decide this tricky question within the frame work of constitution.
Neither the Governor nor the Speaker is bona fide. Their moves are not fair. They
desperately try to use Constitutional power to settle political scores and wreck
political vengeance. In the process they just do not care the people’s will in electing a
party to power, for whatever reasons that might be.

Merits and Demerits of the Law

Like every other law, anti-defection laws too come with their own merits and
demerits. Looking at the positive side, the law aims at providing stability to the
Government by punishing members in case of any party shifts on their parts. Also,
anti-defection laws try to bring about a sense of loyalty of the members towards their
own party. This it tries to achieve by ensuring that the members selected in the name
of' the party and its support as well as the party manifesto remain loyal to the political
party of which he is a member and its policies. Turning to the downsides, anti-
defection laws tend to restrict the freedom of speech and expression of the members
by preventing them from expressing any dissenting opinion in relation to party
policies. However, it has been held in various judgments that the freedom of speech
provided under Article 105 and 194 is not absolute. It is subject to the provisions of
the Constitution, the Tenth Schedule being one of them. Another demerit of the law is
that it reduces the accountability of the government to the Parliament and to the
people by preventing the members of the political parties to change their parties.

Critical Analysis of Anti— Defection Law

The Anti — Defection Act, incorporated in the 10th schedule of the
constitution , has came into sharp focus ever since the Bharatiya Janatha Party (BJP)
engineered a majority in the Uttar Pradesh Assembly with the help of defectors from
other parties.

In October 1997, 22 members of the Congress party and 12 members of the
Bahujan Samaj Party defected from their parties and supported the confidence
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motion in the BJP government to give it a majority in the Uttar Pradesh Legislative
Assembly. Later, all the defectors were made ministers and thus council of ministers
had 94 ministers, which was an unprecedented event in itself.

The purpose underlying the Anti — Defection Law is to curb defections but,
at the same time, not to came in the way of democratic realignment of parties in the
house by way of mergers of two or more parties, or a split in an existing party. The
Anti— Defection Law has been hailed as a bold step to clean public life in India, but in
course of time, certain defects therein have become apparent which have
compromised the effectiveness of the law in-order to achieve its objectives. The law
has not been able to prevent bulk defections. On the other hand, the law has been
criticized on the grounds that it curtails the power, privileges and immunities of
members in regard to freedom of speech and freedom of action, including freedom of
vote.

Such mass defections as above and other unsavory incidents which have
occurred in the wake of the Anti-Defection law raised a fresh debate on the efficacy of
the law at present. The law has revised suitably under Ninety-first Amendment Act,
2003. The Amendment addressed the problem in relation to the 10th schedule by
inserting Articles 361 B dealing with the problem of the 10th schedule and also
amending articles 75 and 164 by restricting the sizes of the council of ministers both
atthe central and state level respectively.

Yet our representatives are cleverer than the expectations. They took very less
time to find weakness of 91st amendment of the constitution. A person is disqualified
to be a member of either house of Parliament if a member voluntarily gives up his
membership or votes or abstains from voting in the house against the direction issued
by the party on whose symbol he/she was elected, then he/she would be liable to be
disqualified from the membership this is the first rule of Anti-Defection law. Here, he
can’t scarifies a party membership being a member of either house of legislature if he
resign the membership of either house of legislature first then there is no hurdles to
scarifies a party membership. Making use of this weakness BJP Government in
Karnataka (2008) initiated “Operation-Lotus” where few MLA’s resigned their post
within three months soon after the elections. They scarified their party membership
and joined BJP. Some of them were re-elected and some of them lost the election.
Thus Anti-Defection law lost its sprit through which general public failed in their
battle.

The states of India present many examples of defections as well as proving the
loopholes of the Anti-Defection Law. The role of the Speaker in the state assemblies
has become a target of criticism by both the political and constitutional experts.
Such as taking up the case of Goa in 1999 and as well as in Karnataka, the verdict
given by the speaker of the assembly was hailed as well as criticized. The role of the
speaker has been called in question. The speaker of the legislature is a political
person and therefore, he is not impartial. Most of the times he takes a view which is in
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the interest of the party to which he belongs. Suggestions have, therefore, been made
that the Act should be amended to bar all defections — individual or group and that the
function to decide upon the question of disqualification arising out of defection
should be taken away from the speakers and be nested in the election commission
which is an autonomous, non-political, non-partisan party. This seems to be the only
way to avoid politically motivated decision by the speakers when members defect
from one party to another.

Conclusion

The introduction of the Tenth Schedule in the Indian Constitution was aimed
at curbing political defections. Though the law has succeeded in a reasonable way but
due to some of its loopholes, it has not been able to achieve the best it can. Corrupt
politicians have, through their dishonesty, been able to find the defects in the law to
suit their needs in the best possible way. The following changes in the law might help
it to develop to the best possible extent: The power to the party whip should be
reduced so that the only those members who vote against the party manifesto are
subject to disqualification and not those who vote against the party in a not-so-
important matter or a matter which is not core to the party manifesto. This will in a
way help the members to have some individual viewpoint on various issues. The law
must explicitly set out what it means by the words ‘voluntarily giving up
Membership’in order to avoid any confusion.

The provision relating to mergers whereby it exempts members from
disqualification if they defect in large numbers i.e. two- third, must be amended to
make the reason for defection as the basis for exemption from disqualification rather
than mere numbers. The law must be reviewed so as to end any conflicts between the
legislature and the judiciary on the basis of Rules 6 and 7 of the Schedule.

Crossing the floors frequently from one party to another in a short spell of
time damaged the very basic principle of political party’s insincerity towards political
values, foundations of organization and national interest. It may be rightly concluded
that the Anti-Defection Law could not be applied to the Indian political system
successfully and it and needs to be reviewed urgently. Thus, various agencies and
departments may contribute towards the efforts intackling the evil of defections
in Indian politics. In spite of that, the ultimate responsibility lies with the political
parties themselves. The biggest institutional weakness of parties is that they are
leader-centric and lack of internal democracy, as leaders are unwilling are unable
institutionalize party election or procedures for the selection of candidates, and
increase the participation of members in party functioning. The structure of decision-
making in most parties is highly centralized. The absence of internal democracy
dynastic rule, elite capture and the inability of parties to offer real choices to the
people are among the major issues confronting India's parties.

Hence a deep sense of accountability must be developed within the party
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organization to bind its members with some vital goals and principles. An issue-based
politics may also help in providing a channel towards anti-defection campaign. The
role of public opinion cannot be denied being of great value in meeting such political
crises. In brief, a very comprehensive programme is to be framed on the basis of
certain reforms in the Anti-Defection law.
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Abstract

The relationships between political philosophy and political science are
complex, important, changing. They are also quite unsatisfactory. Following a
brief analysis of four types of political philosophy, this article argues that the
branch of political philosophy interested in describing and shaping a just society is
highly relevant for what several political scientists study and write. When dealing
with democracy and the processes of democratization, with the quality and the
transformation of democratic political systems, political scientists can and should
find a lot of interesting and useful material produced by political philosophers.
Liberal democracies have won the Cold War. Now the challenge is represented by,
on one side, (religious) fundamentalisms (in the plural); on the other side, by the
communitarians and the multiculturalists. Both groups of political philosophers
declare that political liberalism, especially, the brand espoused and formulated by
John Rawls, is inadequate to provide a framework for contemporary democratic
regimes. This article claims that political scientists have a lot to learn from the
clash of these political theories as well as from republicanism and constitutional
patriotism. In this article, some indications are given and few examples are
provided. So far the challenge has been eschewed and the task has gone unfulfilled.
(Keywords : political science, political philosophy, liberalism, communitarians,
multiculturalism, democratization )
Abstract empiricism and grand theorizations

“Research untutored by theory may prove trivial, and theory unsupportable
by data, futile” (Easton 1967, p. 16). When David Easton wrote these phrases, US
political scientists had just completed and overcome their behavioral revolution. In
fact, already in 1959, Robert Dahl had even written an epitaph to that successful
revolution. Some of those political scientists may have also read the scathing
criticisms addressed by C. Wright Mills to sociology as a discipline fluctuating
between “abstract empiricism” (the great Paul F. Lazarsfeld being the target) and
“grand theorizations” (whose most important representative was Talcott Parsons). At
the time, according to Gabriel Almond and Bingham Powell most political scientists
were not so much abstract empiricists, but parochial, configurative, formal scholars
largely unable to analyze, understand, and explain the politics of developing areas
and, even, of the developed ones. They were parochial because interested only in
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studying Western Europe plus the Soviet Union and the USA; configurative because
they devoted their analyses to individual political systems; and formal because “their
focus tended to be on institutions (primarily governmental ones) and their legal
norms, rules, and regulations, or on political ideas and ideologies, rather than on
performance, interaction, and behavior” (Almond and Powell 1966, pp. 2-3). In what
quickly became a bestseller in the profession and influenced many colleagues and
generations of students, political philosophers did not enjoy a significant position.
The authors made one reference to Arendt, one to Aristotle, none to Hobbes, one to
Locke, none to Rousseau, none to Machiavelli, three to Marxism, none to Strauss,
one to Tocqueville and a whopping fifteen references to Max Weber.

The fact that the “abstract empiricist” Paul Lazarsfeld, quoted three times,
was defeated by the Grand Theorist Talcott Parsons, quoted six times, was, in my
opinion, the reflection of Parsons’ academic power. As a matter of fact, at the time,
one could not find grand theorizations in political science to the exception, perhaps,
of Easton’s A Systems Analysis of Political Life, today largely a forgotten book. Ina
way, Easton (1953) had already broken with all political philosophers who had
contributed to the birth and the evolution of political science, to mention just a few,
from Aristotle to Machiavelli from Rousseau to Marx (this is not an exhaustive
listing). On the one hand, Easton showed no interest for what political philosophers
had written; on the other hand, his conception of theory had very little to do with
political philosophy. As to Mills (1959), he had no problem in recognizing the
theoretical and substantial contributions made by the founders of sociology, but,
though interested in the analysis of how power is acquired, concentrated, and
exercised, he never explored in any depth what the political philosophers had written.
Still, he had two outstanding intellectual mentors: Max Weber and Karl Marx.
Together with Hans Gerth, he translated and edited some of Weber’s most important
essays (Gerth and Mills 1946). To the contributions of the Marxists, he devoted a well
organized anthology (Mills 1962).

Even though, the Fifties and the Sixties of the XXth century were good,
innovative, and productive decades both for sociology and political science, there
was practically no debate on the relationship between political philosophy and
political science. At the time, political science seemed to have no interest and to make
no use of any kind of political philosophy. On the one hand, several political scientists
were far more preoccupied with establishing clear disciplinary boundaries and
emphasizing its autonomous status. This was the task the behavioralists had put to
themselves. This is what the scholars who adopted “systems analysis” tried to
perform. On the other hand, some were interested in reaching out to interdisciplinary
research looking for what especially psychology and economics, but also sociology,
could offer. The balance sheet remained ambiguous (Lipset 1969).

The situation has somewhat changed in the past twenty years or so. Of course,
the acolytes of the school of rational choice have proceeded along their own narrow
path towards what its practitioners define “positive political theory”. They attempt to
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draw a sharp contrast with mainstream political science theories, whose scientific
status in any case they question. As to classic political philosophers, their writings
and contributions are at best considered to be examples of “normative political
theory”, hence not belonging at all to the realm of “science”, of scientific inquiry and
theorizations. Nonetheless, usually under the heading of “Political Theory”, most
handbooks of political science carry a chapter in which one may find a discussion of
the relationship between political science and political philosophy. Too often the
discussion is rather abstract, essentially devoted to finding and stressing the many
differences between the approaches of political philosophy and political science to
the study of politics. Most contemporary political philosophers are not avid readers
and frequent users of what political scientists research and write. Only rarely, is
political science research, as Easton would put it, “tutored by theory”, and, in any
case, that “tutoring” theory even more rarely descends either from ancient or from
contemporary political philosophy.

There is an insurmountable obstacle for those who desire to analyze the
relationships between political philosophy and political science. No single scholar
can straddle both fields. No single scholar can acquire a satisfactory knowledge of
what has been and is being done by both disciplines and what contemporary
philosophers and political scientists do. Needless to add, both statements apply to me,
too. Groping in the dark, political scientists oscillate between paying lip service to
political philosophy, especially the classics, and, thereafter, immediately declaring its
irrelevance for the analysis of modern issues. Most political philosophers respond by
stressing the cultural poverty of political science and the triviality of its findings. In
order to escape both depressing and rather unfair evaluations, I will first identify four
types of political philosophy. Then, I will search for the possible connections between
those political philosophies and political science. Finally, I will explore and evaluate
how much contemporary political philosophy has become important and in which
area or sector of political science.

Bobbio’s Heritage

In a magisterial piece, available also in Spanish and Portuguese, but not in
English, Norberto Bobbio (1971), himself more of a political philosopher than a
political scientist, identified four different meanings of political philosophy. First,
political philosophy attempts to describe, to formulate, to theorize the best Republic,
that is, to construct the model of an ideal State. This type of political philosophy deals
with utopias. Second, political philosophy aims at discovering the foundations of
power and tries to give an answer to the question “why should we obey the power-
holders?”” Hence, political philosophy attempts to define political obligation and to
find the bases of the legitimacy of power. Third, political philosophy is devoted to the
definition, analysis, explanation of the concept of politics as distinguished from
religion, law, ethics. Fourth and last, political philosophy conducts a critical
discourse on political science. It is interested in evaluating the origins, the bases, and
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the achievements of political science with special reference to its pretense of being
value free --contrary to the first meaning of political philosophy that is deliberately
value oriented. Bobbio’s article, originally published in 1971, then reprinted in 1999,
has not been widely quoted and, what counts more, has not made a breakthrough into
the scarce literature devoted to the relationships between political philosophy and
political science.

Bobbio himself was quite aware that neither the political philosophers nor the
political scientists appeared especially willing to reflect on what they were doing, on
the status of their respective disciplines, their achievements and their shortcomings,
their potentialities. Therefore, he proceeded to infer the consequences of his
perspective. The first type of political philosophy had to be located exactly at the
opposite pole of political science, more precisely, that type of political science not
interested in designing the best republic, but only in describing and analyzing the
(really) existing Republics. The second type of political philosophy, that is, the
analysis of power, of political obligation, of legitimacy is bound to encounter
political science. Whenever the encounter takes place, the questions become: “how
has the encounter been accomplished? How many political science studies of
political power and legitimacy have really been inspired and enriched by
philosophical theories?” Here, I anticipate that both Hobbes and Weber (whose status
is not, however, that of a political philosopher) have, indeed, been taken into serious
consideration by contemporary political scientists. The third type of political
philosophy, the one dealing with the definition of politics, namely, of the concept and
the practice of politics, shows a large measure of overlapping with political science.
The contributions of the political philosophers can be neglected only by those
political scientists who are not inclined to attempt theory-building. In Wright Mills’
words, they are abstract empiricists. Finally, all metadiscourses on politics and
political science by political philosophers demonstrate their usefulness for conscious
thinkers because they elucidate the meaning of the method and the concepts as well as
the validity of the generalizations and the theories. Bobbio synthesizes the four
relationships as follows: 1) separation and divergence; 2) separation, but
convergence; 3) continuity; 4) reciprocal integration or reciprocal interaction
(mutual help).

Perusing, though not in a systematic way, the literature published in the last fifty
years or so, it is possible to say that the phase of “separation and divergence”, largely
the consequence of behavioralism, therefore prominent especially in the US political
science, has faded away for some time only to reappear prominently through the
ascent of the theory of rational choice. It would be quite difficult to identify cases of
“continuity” between political philosophy and political science and of scholars
representing that continuity in their writings. There are many cases of “separation and
convergence”, while it remains rather unlikely to find examples of “reciprocal
integration”, that is, on the one hand, of political philosophers resorting to political
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science analytical categories and substantial findings and, on the other hand, of
political scientists utilizing the knowledge produced by political philosophers in their
approaches, research, theory building. In order to acquire some precision there are at
least two major preliminary problems to be solved. First, it is necessary to remark that
political philosophy, that is, that branch of philosophy dealing with political objects
and issues, has largely been redefined as political theory. Second, a line should be
drawn between classical political philosophers and contemporary political theorists.
There are good reasons to believe that the watershed in both cases is represented by
the publication of John Rawls’ A Theory of Justice (1971).

Having written by far the most influential and most quoted book by a political
philosopher in the past forty years, Rawls has also made inroads into political science.
Has he been so widely read to the point of almost overshadowing the works of the
political philosophers of the past? In order to answer, albeit in a rather crude way, this
question, I have compared the name indexes of four important compendia of political
analysis published from the mid-Sixties up to now plus Easton’s pioneering analysis
The Political System (1953) whose openly declared goal was to show why and how in
the study of politics political scientists had to go well beyond classic political
philosophy. Table 1 contains the results of my search in the five books and their index
ofnames.

Table 1. Most quoted political philosophers in political science handbooks.

Easton | Charlesworth | Greenstein & Polsby | Goodin&klingemann | Goodin
1953 1967 1975 1996 2009
Arendt 13 9 5
Aristotle 8 6 16 6
Habermas 5 15 3
Hobbes 5 5 17 16 10
Locke 3 2 23 5 3
Machiavelli 4 19 10 4
Marx 10 2 32 19 10
Rawls 10 29 14
Rousseau 4 2 15 6 1
Strauss 2 2 11 3
Tocqueville 1 5 7
Walzer
Weber

*Plus an entire chapter devoted to justice after Rawls.

Admittedly, the reverse exercise could be performed, that is, one could legitimately
and profitably peruse how many quotations of major political scientists can be found
in the works of contemporary political philosophers. However, here I am interested
above all in getting to know which political philosophers are quoted by contemporary
political scientists. Of course, I have chosen those important political philosophers
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whose works are likely to offer food for thought to political scientists. I venture to say
that Hannah Arendt’s writings on violence, on totalitarianism, on revolution are
relevant for political scientists dealing with those subjects. Among other reasons,
Aristotle deserves to be read and discussed because of his conception of politics and
the criteria utilized in his classification of the types of government. Habermas has
dealt with many subjects of interest to political scientists: the formation of public
opinion, constitutionalism, deliberative democracy. How to tame conflict, to put an
end to civil wars and to create political order are topics central to the analysis by
Thomas Hobbes. Pluralism, the rights of the individuals, the boundaries between the
public and the private constitute some of the subjects illuminated by John Locke.
Nobody has done better than Machiavelli in arguing and defining the autonomy of
politics and in explaining how to acquire, retain, and exercise political power. The
nature of capitalism and the dynamics and confrontation of social classes are the
themes of the lasting contributions by Karl Marx as well as by Max Weber.

Rawls’ Theory of justice remains at the center of a wide ranging debate on
constitution-making, the grounds and limits of political duty and obligation,
distributive justice. Neither totalitarian nor libertarian, Jean Jacques Rousseau’s
analysis of the social contract and his reflections on the relationships between society
and the State and on the formation of majorities have influenced many a scholar of
democracy. Leo Strauss’ emphasis on classical political philosophers and his radical
conception of power and politics are at the roots of neo-conservative thought (and
practices). The towering figure of Tocqueville is must reading for all those who study
pluralism and democracy. Michael Walzer acquired visibility and intellectual
influence both for his analysis of the spheres of justice and his criteria for
distinguishing just from unjust wars. Finally, though not a political philosopher, but a
sociologist proud of his profession, Max Weber has contributed to almost all the
fields of scientific inquiry from religion to politics, from the bureaucracy to social
classes, and many more. The number of quotations of his works is revealing of his
widespread, continuing, endless influence.

It is not easy to properly connect the wide variety of themes analyzed by
several of the most important political philosophers of the past and of today with what
contemporary political scientists have been dealing with at least in the last three
decades. The fall of the Berlin wall does represent a turning point for many political
theorists as well as political scientists working on big issues. Though his book The
End of History and the Last Man (this is the precise full, too often truncated, title) has
been much criticized, frequently on the basis of very partial readings, Fukuyama
(1991) made a very important theoretical point relying on Hegel’s interpretation of
history. According to Fukuyama, liberalism as a political theory, had won the Cold
War. Following the defeat of Marxism and all its variants, there remained no
alternative to liberalism. Hence, liberal-democracies were at last free to blossom and
to express all its potentialities. Political scientists dealing with the issue of
democratization, a path opened by the collapse of the Berlin wall and not only, were
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quick to realize that two outcomes had become possible: liberal and illiberal
democracies. Interestingly, practically all political scientists, starting with Fukuyama
himself, neglected the soon to arrive challenge of religious fundamentalism (of all
brands). Nor do fundamentalism and religion appear in the name index of A Theory of
Justice.

The number of times Rawls has been quoted in the three handbooks of
political science is, indeed, striking. On the hand, it suggests that his work has
become and is still considered highly relevant by political scientists and, on the other
hand, that liberalism as a political theory has acquired and, though challenged, retains
the status of the most important contemporary political theory. This does not mean
that no competing theory exists. On the contrary, there are several competing
theories, but all of them have been or have felt obliged to consider liberalism the
political theory to be challenged, to be criticized, to be defeated, and, finally, to be
superseded. The task of comparing the competing theories, highlighting their
differences, providing an evaluation and assessing their usefulness and influence for
contemporary political science (as made explicit by the references of political
scientists themselves) is simply Herculean. Hence, I will be obliged to rely on
simplifications and syntheses. My starting point is what Bobbio (1996, p. 5)
considered the first school of political philosophy, that is, the one whose aim is, I
quote, “to describe, to formulate, to theorize the best Republic, that is, to construct the
ideal model of a State”.

The Veil ofignorance and Democratization

The different “schools” of political theorists I will briefly analyze devote their
attention especially to the values they consider uppermost in organizing social life.
Representative and governing institutions occupy a second place. Though no
political theorist of the different schools would deny the role of the institutions, none
of them is interested in the “new institutionalism”. However, all of them attempt to
formulate the rules for the creation of a good society. Then, it will be up to
Constitution-makers to build those institutions capable of embodying, protecting,
and promoting those rules. Rawls’ liberal theory of justice has many merits, not the
least being its parsimony and elegance. He tries to combine the two classic values of
all Western political philosophy: liberty and equality. His fundamental
premise/assumption is that the principles of justice must be chosen behind a “veil of
ignorance” : “no one knows his place in society, his class position or social status, nor
does anyone know his fortune in the distribution of natural assets and abilities, his
intelligence, strength, and the like. I shall even assume that the parties do not know
their conceptions of the good or their special psychological propensities. The
principles of justice are chosen behind a veil of ignorance” (p. 137).

Operating behind the “veil of ignorance”, all would agree on two principles of
justice. The principle of equal liberty states that ““ each person is to have an equal right
to the most extensive basic liberty compatible with a similar liberty for others™ (p.
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60). The basic liberties of citizens are the classic liberal-democratic liberties: the
political liberty to vote and run for office, freedom of speech and assembly, liberty of
conscience, freedom of personal property and freedom from arbitrary arrest and
seizure as defined by the concept of rule of law (p. 61). The second principle (the
difference principle) states that “ social and economic inequalities are to be arranged
so that they are both a) to the greatest benefit of the least advantaged and b) attached to
office and positions open to all under conditions of fair equality of opportunity” (p.
83). Itis immediately evident that Rawls is highly relevant not only for those political
scientists who deal with really existing democracy and their quality, but also for the
many who have studied the processes of democratization. Again, few references may
be sufficient to prove my points. In his classic study The Theory of Democracy
Revisited (1987), Giovanni Sartori quotes Rawls ten times. Though their quotation of
Rawls is very appropriately located, that is, when discussing pacts, agreements,
negotiations, Linz and Stepan (1996, p. 266) represent an exception to the vast
literature that preceded and followed them. Apparently, few political scientist have
resorted to the “veil of ignorance” approach when analyzing how reactionaries,
moderates, reformists and radicals were bargaining during the transition from
authoritarian regimes and the inauguration of a new, usually democratic, regime. This
is the approach by Adam Przeworski (1991) in an otherwise excellent study, totally
oblivious of Rawls. Another instance of lack of any reference to Rawls can be found
in one of the best studies of democratization written by his Harvard colleague,
Samuel P. Huntington (1991). On the whole, it is fair to conclude that the theoretical
significance and impact of the wealth of studies on democratization, several of them
not especially original and quite limited in scope and breadth, has been sharply
limited by the lack of attention to Rawls’ writings.

Not surprisingly Rawls’ political liberalism has been “attacked” by some
competing political theories. A brief look at them will also serve the purpose of
finding whether they have fared better in the eyes and in the research of political
scientists. I will start with the political theory of republicanism (Pettit 1997) though,
technically, republicanism is not a competitor of Rawls’ liberalism. It runs in the same
line being both a variant and a supplement of liberalism. The “republicans” agree
with the two principles formulated by Rawls because they are decisive components of
their theory as well. However, they believe that the citizens not only have the right to
“vote and run for office”, they also have the “duty to participate”. Good citizens are
those who participate constantly and intensely to the life of their political system.
Republicans believe that high degrees of political participation are indispensable for
the least advantaged in society in order to reach a fair equality of opportunity. The
republican belief in political participation as a critical value for all political systems
has to be translated in adequate institutional arrangements making participation easy
and influential. In all likelihood, so far the best kit of participatory tools can be found
in the many various forms and experiments of deliberative democracy. However, it
would be an exaggeration to say that: 1) deliberative democracy is a new type of
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democracy; 2) deliberative democracy can flourish even if and when Rawls’
principles do not come into the picture. On the contrary, the tools of deliberative
democracy can be utilized also by both communitarians and multiculturalists (see
below).

Rawls’ liberalism is also an organizing principle around which to construct
cohesive political communities, capable of facing and solving problems. In the
search for a widely shared and largely acceptable organizing principle, Jiirgen
Habermas (2001a and 2001b) has formulated the concept of constitutional
patriotism. Being a set of norms, rules, and procedures, a constitution contains the
criteria necessary to encourage and accommodate consensus and to accept and
moderate conflicts, allowing their free expression within the limits designed by the
Constitution itself. Through communicative behavior, that can also take place in the
experiments of deliberative democracy, Constitutions adjust and change over time.
Constitutional patriotism expresses itself in the positive evaluation of the
Constitution as the central element that, also from an affective/expressive point of
view, keeps together individuals coming from different cultures and endowed with
unequal resources. Through deliberative democracy, the space for the discussion of
equality of opportunities and access will be wide and remain open. Communicative
behavior in the context of constitutional patriotism will lead to the acceptance and
persistence only of justifiable inequalities of resources. In more than one way,
constitutional patriotism can be easily accommodated within Rawls’ theory of
justice. Also, it contains many a lesson on how to build up, maintain, renew the
consensus for old and new political systems and face and solve the inevitable
conflicts. Habermas’ political theory has enjoyed enormous influence on the scholars
working in the field of (political) communication as well as among sociologists. As to
political scientists, one could explain away his limited impact by pointing at the
complex and often convolute style that characterizes Habermas’ theorizing and
writing . Nevertheless, it is unfortunate that political scientists, interested in the
working of old and new political systems in which conflicts concerning the
Constitution are quite frequent, have so far been unwilling or unable to make more
use of Habermas’ constitutional patriotism (for instance, there is not even one
mention in Elster, Offe and Preuss 1998; and only one quotation in Sunstein 2001).

Since its original publication in 1971, Rawls’ Theory of Justice has been
sharply criticized and opposed by two competing political theories:
communitarianism and multiculturalism. The crux of the criticism is common to both
theories. Rawls deals with the liberty and the equality of each and every individual,
no matter who they are. He is interested in providing all individuals with the best
opportunities to pursue their personal preferences. As we have seen, Rawls’
fundamental theoretical assumption is that the rules of the game must be shaped
behind a veil of ignorance without taking into account the context, any context.

The political theory of liberalism is, first of all, concerned with the limits to be
put to political power and to the spheres of action enjoyed respectively by
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governmental, representative, judicial institutions. Second, it deals with the way
consensus is acquired, expressed, and channeled and with how dissent can be
formulated, protected, and promoted. In a globalized world, liberal citizens enjoy
universal rights that know of no boundaries. Both communitarianism (see especially
Etzioni 1998) and multiculturalism take exception to the existence of universal rights
to be given to all and to protected for all and everywhere. According to both theories,
rights and duties are not and cannot be universal. They are historical phenomena.
They are defined and achieved through traditions within existing communities. There
are specific rights, special duties, exceptional customs embedded in history and
traditions. Communitarians and multiculturalists strongly believe that they all must
be recognized as such and protected. On the contrary, liberalism believes that behind
the recognition of traditions and of their more or less authorized interpreters always
lies the likelihood of privileges, of oppression and repression. Cultural “islands” are
never heavens for all. Often they are prisons for many. Only the open and free clash of
values guarantees that all individuals will have fair access to universal rights, to their
protection and promotion. The rules and the procedures for any and all clashes can be
provided by the liberal theory shaped by time and experience, by discussion and
successive agreements. I strongly agree that “liberalism has demonstrated an almost
unprecedented capacity for absorbing its competitors, aided by the collapse of its
rival, Marxism, but also by its own virtuosity in reinventing itself and incorporating
key elements from opposing traditions” (Dryzek, Honig, Phillips 2009, p. 77).
Therefore, contrary to what the same authors write, I find it not especially “difficult to
sustain a belief in liberalism as the only [though I would write ‘as the most
important’] tradition, or in secularism as the norm, when the majority of the world’s
population is patently unconvinced by either” (Ibidem, p. 78). Those in opposition to
their authoritarian regimes from Zimbabwe to Myanmar from Hong Kong to Russia
(“traveling” through Turkey and the Ukraine) fight and risk their lives, if not
explicitly and adamantly in the name of liberal values, most certainly in the search for
them.

According to liberalism, “politics is largely about how to reconcile and
aggregate individual interests , and takes place under a supposedly neutral set of
constitutional rules”(Dryzek, Honig, Phillips 2009, p. 70). However, all individuals
come from different experiences and live in specific communities. For better or
worse, liberalism glosses over those experiences, that for all human beings are
“constitutive”, and considers them irrelevant. Also, liberalism aims at superseding all
previous habits and traditions that are embedded in community life. Any way, they
should not interfere with the equal treatment of all citizens. Equality before the law,
isonomia, is an insurmountable liberal principle. No exception allowed. Most
communitarians, for instance. Sandel (1982), come close to denouncing that, by so
doing, liberalism is bound to destroy the very bases of organized social life, the
principles around which communities are formed and function. “For
communitarians, individuals are always embedded in a network of social
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relationships, never the social isolates that liberalism assumes, and they have
obligations to the community, not just to the political arrangements that facilitate
their own interests” (Ibidem, p. 71). In a way, multiculturalism followed through
(Kymlicka 1995). In the name of community traditions and life, briefly, “cultures”, it
makes a strong case for multiple exceptions to “liberal” norms and rules. Those
exceptions are arguably justified by the existence in a political system of
collectivities characterized by specificities profoundly affecting their life: religious
creeds, relationships between men and women, education, behavior in public.
According to both, the communitarians and the multiculturalists, they have to be fully
taken into account when legislating on a variety ofissues.
The task of political scientists

I am painfully aware that my capsule syntheses do not do full justice to the
critics of Rawls’ liberalism. By now, it may also be quite clear that I side with Rawls
and his political theory. All this said, those who want to identify and discuss the
relationships between political philosophy and political science will find abundant
and fecund material in all the theories I have mentioned. Here I will briefly revisit
some topics that political theorists may illuminate for political scientists, first and
foremost, in the wide fields of democratization, democracy-building and the quality
of democracy. In a way, most processes of democratization have started under a veil
of ignorance. Political scientists may pursue this line of thinking, some have indeed
done so, in order to perform two tasks. First, they may want to analyze and compare
those cases in which the veils of ignorance have prevented some of the protagonists
from choosing their favorite, but risky, paths and which were the consequences.
Second, in a more policy-making vein, political scientists may explore which areas of
democratization should be more significantly affected by the veil of ignorance: the
drafting of the constitution, the boundaries between the State and the market, the
choice of the electoral system. The questions are many. For instance, which is the best
procedure of constitution-making that can offer the opportunity of nurturing the
highest level of constitutional patriotism? Second, should the emphasis be put from
the very beginning on participation as stressed by republicanism and on competition?
Or both should be allowed to increase through time? Should all pacts and all power-
sharing arrangements and devices be rejected, accepted, considered temporary and
transient? Third, in building a democratic framework should the power-holders work
along “liberal” lines and put the emphasis on the classic liberal-democratic liberties
and duties for all, no exception allowed? Or should the Constitution contain
“multicultural” clauses and ad hoc devices for ethnic, linguistic, regional, religious,
gender representativeness? Under which conditions (and for how long) are the
liberals willing to accept segmented and or arithmetic representation?

Of course, the burden of dealing with rights and duties and with appropriate
public policies should not be put exclusively on the liberals. At least two questions
must be asked to the political theorists of multiculturalism. First, have multicultural
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societies been more capable of protecting and promoting the rights of the citizens and
of obtaining their compliance with reference to the performance of duties? Second,
how and where is it possible to draw the line between the private sphere and the public
sphere in multicultural societies and which multicultural legislation should one aim
for? The paramount claim of communitarians and multiculturalists is that the kind of
democratic political system built around the principles they advocate will have a
superior quality to that of all liberal democracies.

In all likelihood, almost all those interested in the quality of democracy know
that the political theory necessary to proceed to defining, to measuring, and to
evaluating it has to be, at the same time, descriptive and empirical as well as
prescriptive and normative. No matter how good, learned, imaginative, capable of
devising convincing indicators, political scientists are, their descriptions will always
spill over into prescriptions. The quality of democracy is inevitably a topic that
straddles between political theory and political science. Indeed, this explains why it is
always an intellectual (and political) pleasure to read Locke, Mill, Tocqueville, just to
mention some of the most important political theorists of democracy, true precursors
of some, unfortunately, few, contemporary political scientists. In different ways and
with different emphases, the authors I have quoted as well as Rawls would agree that
the most important and decisive components of the quality of any real and ideal
democracy are two: the rule of law and accountability. Where these two components
exist it becomes highly likely that there will be liberty, equality of opportunity (not
equality of income and wealth), political participation. The communitarians might
add recognition of and respect for traditions and the multiculturalists would
emphasize cultural specificities and peculiarities. At this point, it will become
possible and advisable to proceed to empirical analyses of the realities in different
political systems, to measurements, to overall evaluations.

Overall, most political scientists have become, on the one hand, too shy in
advocating the reform of democratic institutions to enhance liberal and democratic
values; on the other hand, they seem not enough convinced that they do have at least
the basic tools to pursue clearly specified goals. Good political science produces
knowledge that can be applied. It remains to be seen whether there can be good
political science without resorting to the many contributions of good political theory.
If T am right in stating that liberalism, republicanism, communitarianism and
multiculturalist theories identify important political problems and suggest
diversified solutions, then political scientists ought to pay attention to all those
solutions, their grounds, motivation, consequences. More precisely, political
scientists should assess how those solutions can be implemented, what kind of impact
they have on the political system in terms of tensions, conflicts, consensus and which
consequences they produce for society and for the individuals in terms of rights and
duties and of the quality of life.
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Almost a conclusion

In this exploratory article I have attempted to identify whether political
scientists are interested in what political philosophers do and write and whether they
are willing and capable of utilizing some of the knowledge produced especially by
contemporary political philosophers. My exploration suggests that even in those
fields where political philosophers have a lot to offer, namely, democracy and its
quality, democratization, constitution-building, rights and duties, State and market,
there has been little or no interaction or reciprocal influence. This is not simply an
instance of “separate tables” co-existing in the same club. It is an unfortunate
indication that political philosophers and political scientists belong to two different
clubs located far away from each other. If one believes that “[political] science
without philosophy has no compass” and “philosophy without [political] science has
no map” (Regalia and Valbruzzi 2013, p. 29), then the conclusion is depressing for
both disciplines. While I am not in the position to judge the state of contemporary
political philosophy, I can feel the dissatisfaction of many political scientists
concerning their discipline. There is much to do to improve theory and research in
contemporary political science, not just their relevance, but, above all, their meaning.

Much can be done studying and confronting some recent political theories.
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Abstract

In a federal structure, which necessarily presumes division of powers and
resources between two sets of governing authority i.e., the centre and the states, the
conflicts and tensions between the two are inevitable. This problem is as old as the
federation itself. The same applies to India also. Considering the constitutional
and political framework of India, it seems quite obvious that the governments at the
state levels are like sub-systems in the Indian political system and they have to play
their roles in conformity with and compatible with certain specific limits prescribed
by the constitution. Under the Indian Constitution, the division of powers does not
mean that the states are independent within their own sphere. There are provisions
for Union control over state administration and legislation. In this background,
this paper focuses on the various constraints in the centre — state relations. It
identifies the conflicting areas which mainly includes three categories viz.,
political, administrative, economic and financial dimension. Starting from 1950s
to till now, the friction between centre and the states has been increasing and the
paper takes stock of the political moves by the centre, past as well as the recent,
which tries to violate the fundamental principles of the constitution. This paper
tries to analyse these conflicting areas creating friction between centre and the
states and comes up with certain suitable measures to reduce these constraints and
bring a system of co-operative federalism which may result in national
development as well as regional growth.

(Keywords : President’s rule, Grant-in-aid, Co-operative federalism, Partisan,
Devolution of taxes )
Introduction:

The essence of federalism is division of powers between the national
government and the state governments. The founding fathers of the Indian
constitution have mainly been influenced by the provisions of the American,
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Canadian and Australian federations. But the Indian Union is not strictly a federal
polity but a quasi-federal polity with some vital and important elements of unitary
form. It is designed to work as a federal government in normal times but as a unitary
government in times of emergency. That means though India is a federation,
constitution departs from the ideal of a true federation in several vital and significant
ways. The basic provisions regarding the distribution of powers between the central
and state governments are in Part XI of the constitution which is divided into two
chapters 1.e., legislative relations and administrative relations. In our constitution,
under schedule seven, we find three lists of legislative powers in the form of Union
list, State list and the Concurrent list. The residuary powers are left with the Union.
But time and again it has been proved that instead of having a co-operative
federalism, Centre and the States are at logger heads with each other. In this
perspective, it becomes significant to find out the areas of concern and come out with
solution so as to make the relationship fruitful and best in the interest of India as a
whole.

Centre — State relations in India

The centre-state relations are divided into three parts as follows:
a. Legislativerelations (Article 245 -255)

b. Administrative relations (Article 256 -263)

c. Financial relations (Article 268 —293)

Constraints in Centre-state relations

President's Rule

Article 356 confers the power on the Centre to impose President's Rule in a
case where "the Government of the state cannot be carried on in accordance with the
provisions of this Constitution". Accordingly Article 356 can be imposed in states a)
When no party or alliance is able to form the government b) When a Government has
lost the majority in Legislative Assembly c) If there is a widespread breakdown of
law.

But, this power has been grossly abused and President's Rule has been
imposed on the states more than 100 times. Almost all states have been given at one
time or another doses of this pretentious curative.

Several cases where President's Rule has been imposed by the Centre in a
partisan spirit for party ends have already passed into history. A cursory glance at the
data shows that this has been far from the truth. Sarkaria commission notes that since
independence, it has been used over hundred times. The President’s rule was
proclaimed on 108 occasions in different states during first 50 years of Republic till
2001. Perfectly legitimate state governments have sometimes been removed to either
make them fall in line or to give the Union government’s own party a chance to obtain
power in the state. To claim legitimacy, Union governments have assumed precisely
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the role Dr. Ambedkar feared they would-that of being determinants of quality of
governance in the states. Mrs. Indira Gandhi holds the record for imposing highest
number of Presidents rule. Uttar Pradesh leads the charts where president’s rule was
imposed 10 times. (Source: www.upvidhansabhaproceedings.gov.in/president-s-
rule)

Since 2000 there have been 15 instances of President’s rule being imposed in
states. In 2016, President’s rule was imposed in Arunachal Pradesh as Congress
MLAs joined hands with the BJP, destabilizing the state government. But the
Supreme Court declared the imposition of President’s rule as ultra vires and
reinstated the dismissed congress-led government in the state. Recently in
Maharashtra, President’s rule was imposed in urgency without giving ample
opportunity for the non-BJP parties to form government and after that the same was
revoked, early in the morning, in order to make a way for a BJP government in a hurry.
The approval of the Union Cabinet for the revocation of the President’s rule in
Maharashtra was given by the central government by invoking a special provision of
the Government of India ( Transaction of Business) Rules which gives the prime
minister special powers. It all shows how a government at the centre has been
misusing the Article 356 in order to topple the governments.

Appointment of Governors and their Partisanship

According to the judgement of the Supreme Court delivered on May 4, 1979
in Dr Raghukul Tilak's case, the relationship of employer and employee does not exist
between the Government of India and the governor, and the governor's office "is not
subordinate or subservient to the Government of India".

While this is the true constitutional position, we have systematically devalued
various constitutional institutions including the office of the governor. In practice the
governor has been reduced to virtually the same position as that of the resident agent
in a native state in the days of the British Raj. Several governors have debased their
high office by lending their services to fulfil the partisan objectives of the political
party in power at the Centre.

In most of the cases, men from the ruling party at the centre are appointed as
governors. Whenever a new government is formed at the centre, recall of the
governors and appointing men from their parties has become a regular affair. In this
way Governor’s office has become a tool in the hands of the central government to
carry on their political strategy. On many occasions, Governors have dismissed Chief
Ministers when the matter should have been decided by the state legislature. The most
controversial in recent times were: a) After the Goa assembly elections the governor
didn’t call the single largest party, but called the party which was well short of
majority, to form the government. b) Even in Manipur also Governor acted as an
agent of a political party by not calling the single largest party to form the
government. c)After the Karnataka assembly elections in 2018, Governor’s decision
to give time to the BJP to prove majority was questioned in the Supreme Court and the
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court order drastically reduced the 15 days time given by the Governor to Sri
Yeddyurappa to prove his majority. This trend of misusing the position has been
happening since a long time and even Mrs. Indira Gandhi has been no exception.

Distribution of Grants

Central assistance to the states should be made selectively and not on political
considerations. The framers of our constitution provided for an independent agency,
finance commission, under Article 280. They only controlled statutory grants-in-aid
and the quantum of money at their disposal was very limited. Of the total grants
disbursed by the Centre to the states, only 30 per cent is as per the recommendations
of the Finance Commission, while the remaining 70 per cent represents discretionary
grants were given to the states on the advice of the Planning Commission (Now NITI
aayog has replaced Planning commission). Central Government while allocating
funds allocates more funds to their own party ruled states. This alleged political bias
brings unrest among the state governments, where opposition parties are in power.

Financial Relations

The huge disparities in devolution of taxes from the centre to states have also
caused constraints. The bone of contention is the population based allocation of
funds. Take the instance of Karnataka state, it contributes almost 10% of the centre’s
tax kitty, but when it comes to devolution of taxes, it only gets a 5% share. This has
been a major concern of the states.

Income tax on non-corporate assesses is levied and collected by the
Government of India and distributed between the Union and the states. But
corporation tax, tax levied on limited companies, is not included in the divisible part.

Goods and Services Tax

The new area of conflict between Centre and States is the Goods and Services
Tax. The Constitution (101st) Amendment Act, 2016 allows both the centre and
states to levy GST. Under GST framework: a) The centre will levy and collect the
Central GST b) The states will levy and collect the state GST, on supply of goods and
services within a state. ¢) The centre will levy the Integrated GST (IGST) on inter-
state supply of goods and services, and apportion the state’s share of tax to the
concerned state where the good or service is consumed. The 2016 Act also mentions
about the compensation being given to the states in case of any revenue loss incurred
by the states due to implementation of GST for a period of 5 years. The fact is that
while the GST revenue accruing to the central divisible pool is doing better than the
revenue received by the states from the State GST and IGST. So this has caused
concerns among the states about what would be their position three years down the
line when the five year transition period ends. Even it was reported in the newspapers
that the centre has expressed its inability to pay the share of the states under the
revenue share formula laid down in the GST Act due to the revenue collapse owing to
Covid-19 pandemic. If this is true, then it needs to be seen, what would be the
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situation after the transition period ends and the kind of relationship that is likely to
exist between the centre and states.

The Bureaucracy

Bureaucracy is another area of friction between the central government and
the states. The points at issue are the neutrality of services and formation of new All
India Services. The All India Services cadre acting sometime at the behest of central
government, as the state governments don’t have the power to remove them from the
service.

Inter-State Disputes

In India, there are two types of inter-state disputes viz., Inter-state water
disputes and Inter-state boundary disputes. An inter-state conflict increases the
bargaining power of the centre vis-a-vis the concerned states and therefore it may be
in the interest of the centre to keep these disputes alive. Moreover, since the centre is
empowered by the constitution to settle these disputes, whenever a water dispute
arises between states, a state cannot directly approach the tribunal. It has to beg the
centre to refer an interstate river dispute to a tribunal. This has resulted in mutual
accusations between the centre and states.

Law and Order

In the functional sphere the law and order issue has been the most fertile ground of
disputes. The constitution makes the state government responsible for maintenance
of public order as well as protection of the central government property located in the
state. The most conspicuous instance is that of the railways. Any disruption in the
effective functioning of the central undertakings will cause inconveniences to the
public. To avoid such a situation, the constitution authorises the centre to give
directives to various state governments. In case of non-compliance of any state
governments to central directives, the centre could resort to the extreme step of taking
over the administration of such state under Article 356.

Steps to improve relationship between Centre and States

a) Central government should allocate more revenues to the states and also allow
states to collect more revenue. Political considerations should not be the basis for
allocation of resources to the states. Sarkaria commission recommended setting
up a permanent inter-state council.

b) Another state subject which often overlaps with a lot of central agencies when
such a case is transferred to CBI or ED and abrupt transfer of such cases
occasionally create some tensions in the state. There should be a better co-
ordination between the state police and the central agencies.

¢) The role of President and Governor is important. So after their appointment to
these posts they should act impartially. Giving state government a say while
choosing the Governor can reduce this problem to some extent.

49



Karnatak University Dharwad
Department of Political Science

d) Professor Rasheeduddin Khan has favoured deleting Articles 356 and 357. In this
direction, although it’s not possible to delete these articles. But the use of these
provisions should be done only sparingly and in extreme cases.

e) Before issue of directions to a state under Article 256, the centre should explore
the possibilities of settling the points by all available means.

f) Co-operative federalism should prevail in place of disputes between the centre
and states.

Conclusion

The federal structure in our country, to begin with, was heavily weighted in
favour of the centre. Over the years, the series of constitutional amendments and
various legislative measures taken by the parliament has lessened the friction
between centre and the states. The partisan attitude of the central government towards
the states should end. The centre should show imagination, understanding and a spirit
of accommodation and that it should grant the states adequate finance without
discrimination. Moreover, the recommendations of Sarkaria commission could
slightly reduce the conflict between the centre and states.
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Abstract

Justice ensures fair treatment, equal rights and access to the legal system.
The Concept of Social Justice is an indispensable element for a Welfare State.
Constitution of India has adopted this concept in the Preamble to the Constitution
in the form of Ideals and Philosophy like ‘Socialist’, ‘Social and Economic
Justice’, ‘Equality’ etc. and is reflected in the various provisions of the
Constitution. This paper is an attempt to analyse the concept of Social Justice and
identify the Social Justice related provisions as enumerated in the Indian
Constitution which are more relevantly pertaining to the informal sector workers

(Keywords : Justice, Social Justice, Constitution of India and Informal Sector
Workers)

Introduction:

The Constitution is a legal document which has a special legal sanctity, it sets
out the structure and primary functions of the organs of the government of a State and
lays down the norms governing the operation of these organs. It reflects the
philosophy and ideology of a Nation State on the basis of which individual’s interests
and personality is protected. Hence among other ideals and philosophy reflected in
the Indian Constitution is the Philosophy of socio-economic justice. The preamble to
the Constitution of India promises social, economic and political justice, The
fundamental rights in Part III of the Constitution confer certain justifiable socio-
economic rights and further the Directive Principles of State Policy in Part IV of the
Constitution fix the socio-economic goals which the State must strive to achieve.
Hence this paper is an effort to explore the concept of social justice as reflected in the
Constitution of India and to identify the relevant Indian Constitutional proclamations
relating to the social justice ensuring welfare of the informal sector workers in India.
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Informal Sector Workers: Definition and Characteristics

The increasing growth of informal economy indicates the increasing income
insecurity and vulnerability of the workers in informal sectors. In the developing
economy of the State with large informal segment of labour force, the State is
required to strictly adhere to the ideology of social justice with respect to the informal
workers. The Second National Commission on Labour defined Informal Sector in
its Report as “The term ‘informal’ per se, denotes the informal nature of work in the
activity concerned, irrespective of the actual number of workers employed, and
irrespective of whether it is within the purview of the requirements for registration.
Some studies done in India restrict the informal sector to enterprises employing less
than 10 persons”.

Informal sector workers have been defined as “All those who are working in
the unorganised sector and the workers are employed without any employment
security and social security to be provided by the employers”. The employment in
the informal sector can be identified if any one or more of these characteristics are
present which includes, firstly; absence of employment security i.e. there is no
safeguard against arbitrary dismissal, secondly; lack of work security i.e. there is no
protection against illness and accidents at the place of work and thirdly; absence of
social security such as health care, maternity benefits employment injury benefits,
invalidity and pension benefits etc.

The Concept of Social Justice

C. K. Allen in his book entitled  Aspect of Justice’ while expressing his views
on justice state that, the concept of justice can be understood in four broad ways i.e.
firstly, justice lies in the domain of morality; Secondly, justice is a “social virtue”;
Thirdly, as a social virtue the purpose of justice is to maintain, or to restore the
equilibrium in human affairs; and Fourthly, justice as moral principle presupposes the
equality of consideration for all- fall within the scope of justice. According to Ulpian
“justice is the constant and perpetual will to render everyone to what he is entitled”.
The meaning of justice has been expanded to cover all walks of human life with the
penetration of democracy in social and economic activities of the State giving rise to
kinds of justice. Accordingly the Constitution of India recognises three kinds of
justice i.e. social, economic and political justice which is reflected in the Preamble to
the Constitution.

Social justice is concerned with the maintaining balance between individual’s
right and social control. It involves in ensuring the accomplishment of the legitimate
expectations of an individual under the existing law of the land and also ensuring the
benefits there under and further, guarantying the reasonable protection for the
encroachment or violation of the right conferred under the law of the land. Justice is
genus and social justice is its species. Social justice is an integral part of justice in the
generic sense. The concept of social justice is said to be a very wide term covering
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within its sphere everything ranging from the general interests of the minorities to the
eradication of poverty and illiteracy. It is not just related to the observation of the
principle of equality before law and the independence of judiciary but also related to
the eradication of massive social evils like pauperism, unemployment and starvation
and focus on the welfare of the people at large. Likewise it demands co-operation and
harmony between labour and capital, a substantial minimum wage in accordance
with prevailing law on Minimum Wages, just and human conditions of employment
and other incidental benefits with an object to improve the standard of living of the
labour and people in general of the country.

Social Justice and Welfare of the Informal Sector Workers under the
Constitution of India

The Preamble and various Articles in Part IV of the Constitution of India
promote social justice and welfare of the workers of informal sector. This is necessary
to make their life meaningful and enable them to live with human dignity. The
principles of Policy have been set forth in Part IV of the Constitution for the guidance
of the State in promoting welfare of the people and these principles are fundamental
in the governance of the country and their application in the making of laws by the
State. The concept of Social Justice has been accepted in wider sense under the
Indian Constitution to include Economic Justice as well, as expressed by Chief
Justice Gajendragadkar in his book entitled ‘Law, Liberty and Social Justice’, “In this
sense social justice holds the aims of equal opportunity to every citizen in the matter
of'social and economical activities and to prevent inequalities".

To achieve the objectives and ideologies expressed in the Preamble to the
Constitution, the State is bound to secure a social order to promote the welfare of the
people through social, economic and political justice. In Consumer Education and
Research Centre v. Union of India the Supreme Court of India expanding the theme
of'social justice under Article 38 of the Constitution held that Social Justice is the arch
of the Constitution and ensures a meaningful life and a life liveable with human
dignity and concluded that provision of medical aid is essential to ensure life of the
workman meaningful, purposeful and dignified. The State is bound to provide
opportunities and facilities to ensure the growth of children in a healthy manner and
to protect the tender of children and youth from exploitation and moral and material
abandonment. Accordingly, the apex Court issued directions to the State to see to the
employment of an adult member of the family in lieu of the child employed in a mine,
factory or in any hazardous employment.

Under Article 39(e) the State is required to secure the health and strength of
workers and protect from abuse of the same due to economic necessity. In CESE Ltd.
v Subhash Chandra Bose, the Supreme Court held that, health and strength of the
workers is integral part of right to life. Under Article 39(d) the State has to ensure
equal pay for equal work for men and women as a result the Equal Remuneration Act,
1976 has been enacted by the Parliament to implement Article 39(d). Under the Act
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the provision has been made for payment of equal remuneration to women and men
for the same work or work of similar nature. The principle of “equal pay for equal
work” under Article 39(d) has assumed the status of Fundamental Right having
regard to the equality principle in Article 14 and 16 of the Constitution. The Act is
equally applicable to informal sector workers. In Daily RC Labour, P and T Dept. v.
Union of India the apex Court held that, the state cannot deny the minimum pay in
pay scales to casual labourers and such denial amounts to exploitation of labour.

The State under Article 42 of the Constitution is required to secure just and
humane conditions of work and maternity benefits. Further, Article 43 requires the
State to endeavour to secure work, a living wage, and conditions of work to all the
workers, agricultural, industrial or otherwise, by suitable legislation or economic
organisation in order to ensure a decent standard of life and employment of leisure
and social and cultural opportunities. ‘Conditions of Employment’ is a significant
aspect in the contract of employment as it covers the whole aspects of terms and
conditions of employment namely the tenure, wages, hours of work, leave, holidays,
rest, over time wages and other social security and welfare amenities. In the
industrialised employment the right to decent working conditions is the outcome of
the right to work and the right to adequate wages. This right enables a worker as said
by H. J. Laski in his book entitled ‘An Introduction to Politics’, "towards attaining
significance for himself beyond then getting of his livelihood." Hence, reasonable
working hours, holidays with pay, rest and leisure, and some other necessary facilities
are important elements for living a decent life in a society. Apart from above
significance of leisure which reduces fatigue, it aids in maintaining good health and
further leading to development of individual’s personality. In Bandhua Mukti
Morcha v. Union of India the Supreme Court held that, right to live with human
dignity read in Article 21 of the Constitution derives its life breath from the Directive
Principles of State Policy and particularly from Articles 39 clause (e) and (f) and
Articles 41 and 42 of the Constitution.

Conclusion

The Directive Principles of State Policy in Part IV of the Constitution indicate
the basic principles of governance. The above discussed Articles clearly demonstrate
that the aim of a welfare State in securing the social justice to the working class has
been achieved. Article enumerated in Part IV of the Constitution aid the State in
achieving Social and Economic Justice promised in the Preamble to the Constitution
by working for the promotion of the welfare of the people. Provision for living wage
for workers, just and humane conditions of work, raising the level of nutrition,
standard of living and improvement of health of workers etc., are specific duties
imposed on the State to formulate its policy of governance which in turn promote the
concept of social justice. Article 37 lays down that the Directive Principles in Part IV
are not enforceable through court of law, however these provisions have been used to
enlarge the scope of the fundamental rights guaranteed in Part III of the Constitution
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particularly Right to equality and right to life and personal liberty. The Directive
Principles pertaining to the informal sector workers will merely remain a pious hope
if it’s not translated into action and this will in turn adversely affect the rights and
living standards of informal sector workers. It is evident that the judiciary over the
years in its various decisions incorporated the spirit that the essence of Part IV in the
Constitution can be realised or achieved within the framework of scope of the
fundamental right spelt out in Part III. More relevantly the Supreme Court in Francis
Coralie v. Delhi right to life enshrined in Article21 does not imply the bare animal
existence but needs certain minimum requirement to live a life as a human being in a
Democratic Welfare Country like ours.
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Abstract

Article 21 of the Indian Constitution guarantees the right to life and
personal liberty. The scope of the Article has been widened by the Judiciary
through its innovative and reformative judgments. The dimensions of right to life
read under Article 21 have been varied from right to live with human dignity to
right to die. One such right inferred under the Article is the Right to Privacy.
Hence this paper is an effort to analyse the meaning of privacy, right to privacy
under the Constitution of India and the role of judiciary in protecting the right to
privacy.

(Keywords : Fundamental rights, right to privacy and role of judiciary. )

Introduction:

The Constitution is a fundamental document of a country dealing with
fundamentals of State governance, ensuring fundamental rights to the citizens and
imposing obligation upon the State to promote socio-economic growth in the State.
Fundamental Rights conferred under Part I1I of the Indian Constitution are the basic
right which is bestowed by the Constitution to individuals which cannot be curtailed
by the State without procedure established by law in the sense the just, fair and
reasonable law. The importantpart of Fundamental Rights in Part III of the
Constitution is the Article 2 1which is considered as core of the Constitution. Article
21 guarantees right to life and personal liberty. The scope of the Article has been
widened by the Judiciary through its innovative judgments. The dimensions of right
to life read under Article 21 have been varied from right to live with dignity to right to
die. On such right read under the Article is the Right to Privacy. Hence this paper is an
attempt to analyse the meaning of privacy, right to privacy under the Constitution
ofIndia and the role of judiciary in protecting it.

The Concept of Privacy and Right to Privacy

Generally the term privacy means the state of being free from the watch of
public or the government. To be specific the term ‘privacy’ means ‘Right to be Let-
Alone’. Justice Thomas Cooley described ‘privacy’ as protection of person’s right to
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seclusion. Prof.Allan Westin defines privacy as “The state of solitude or small group
of intimacy. Privacy has different dimensions based on the environment and the
context, it is concerned with the person and not places , such as publication of private
affairs for example medical records of persons disease and illness, couples affairs on
honeymoon, individuals private life and intimacy with other, relationship between
husband and wife and their conversations etc. the right to privacy is not just
preventing inaccurate portrayal of private life but it is right which prevents depiction
atall.

The right to privacy further indicates the right of a person to be free from
unwarranted interference. As stated by Justicel.S.Kehar thatright to be let alone is a
part of the right to enjoy life is in turn, a part of fundamental right to life of
individuals. The precise definition may be seen in the report of a panel to the U.S.
Presidents’ office of Science and Technology. Where the right to privacy has been
defined as “The right to privacy is the right of an individual to decide for himself as to
how much he will share with others his thoughts, his feelings and the facts of his
personal life.”

Right to Privacy underthe Constitution of India

The Constitution of India confers numerous Fundamental Rights inits Part I1I
from Article 12 to Article 35, with regards to the Right to Privacy there is no explicit
provision in the Constitutionguarantying it as a fundamental right. However, right to
privacy has been recited in Article 21 of the Indian Constitution by the Indian
Judiciary. In the case of Kharak Singh v. State of Uttar Pradesh for the first time it was
the question before the Supreme Court that whether the right to privacy could be
implied from the Aricles19 and 210of the Constitution. Unfortunately majority of the
judges while deciding held that there is no constitutional guarantee of such right. But
in the dissenting opinion Justice SubbaRao opined that “further the right to personal
liberty takes in not only a right to be free from restrictions placed on his movements,
but also free from encroachments on his private life. It is true that our constitution
does not expressly declare a right to privacy as a fundamental right, but the said right
is an essential ingredient of personal liberty. Every democratic country sanctifies
domestic life...” However, the Supreme Court tried to define privacy in the case of
Shrada v. Dharmapal as “the state of being free from intrusion or disturbance in one’s
private life or affairs”. After the judgment in the case of Justice K. S. Puttaswamy
(Retd) v Union of India , today in India right to privacy can be claimed as a
fundamental right as the Supreme Court proclaimed right to privacy as intrinsic part
of right to life and personal liberty guaranteed under the Article 21 of the
Constitution.

Through the various judgments the Supreme Court of India time and again
deliberated right to privacy as fundamental right, in the case ofJustice K. S.
Puttaswamy (Retd) v Union of India it was contended that the Adhaar scheme is
violative of right to privacy and hence by overruling the earlier judgments in M P
Sharma v. Satish Chandra and Kharak Singh v. State of Uttar Pradesh it was held that
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the right to privacy is intrinsic to right to life and personal liberty under Part III of the
Constitution. However, rights conferred under the Constitution are not absolute right
and subjected to reasonable restrictions, similarly right to privacy is not an exception
as stated by Justice A. M. Sapre in Kharak Singh case that right to privacy is not
absolute but subject to reasonable restrictions. Therefore, whenever the government
tries to impose restrictions on the right to privacy of the citizens, it has to prove that
such restrictions are just, fair and reasonable restrictions under the law which is in
question.

According to justice Chandrachud right to privacy is multifaceted right which
preserves personal intimacies, the home, sanctity of family and sexual orientation.
The fundamental rights act as a firewall to protect the persons from the interference,
invasion, and surveillance by the State. In the opinion of Justice S.K. Kaul privacy,
dignity, personal liberty is part of the same tree of justice. In Nvatejsingh Johar v
Union of India it was held that right to privacy, expressing sexual identity,
noninterference in personal affairs and right to be recognized as full members of the
society of same sex married persons.

When it is considered as the fundamental right it is an absolute duty of the
State to protect and enforce the right to privacy, in Govind v. State of Madhya
Pradesh Justice K.K Mathew stated that, the claim of Privacy and Dignity are to be
examined carefully and it can be denied only when the superior countervailing
interest exists. If it is the law which is violating the privacy right, it must satisfy the
compelling State interest like enforcement of morality.

The right to privacy has become crucial aspect in the present digital era due to
the growth in E-commerce and trade where individuals conduct, personal
information,sensitive personal information are susceptible to the danger of invasion
as it can be accessed and processed by the marketers for their business strategy
without informing the customers. It is need of the hour to protect consumer privacy by
regulating the e-commerce websites and market by enacting and implementing the
laws governing the certain aspects, namely: (i) fair and proper use of information; (i1)
consumers/individual should be given option to protect their information; (iii)
transparent and accountable data processing and use of personal information; and (iv)
dissemination of information devoid from misuse.

The State has made eefforts to protect the person’s privacy under Information
Technology Act 2000, by punishing the persons who violates privacy and personal
data of an individual is protected by imposing penalty on person whoever secures the
access to computer and computer systems and computer networks without the
rightful owners permission and person hacking the computer systems is inflicted with
the punishment of imprisonment up to 3 years and fine up to 2 lakh or both. Further, it
protects confidentiality and privacy of individuals by prescribing the punishment for
non-consensual disclosure of confidential information of individuals with
imprisonment of two years and fine up to one lakh or both and Central Government
and State Government are empowered to issue directions for interception or
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monitoring or decryption of any information. In addition to that the government
recently introduced the Personal Data Protection Bill, 2019 on the recommendations
of the Experts Committee on Data Protection headed by retired Supreme Court
Justice B. N. Srikrishnawhich mandates consent for collecting and processing of
individuals information, protection of person’s personal information from misuse
and establishes the Data Protection Authority with powers and functions of
regulating and protecting the persons information.

Conclusion

The careful perusal of the numerous decisions of the Supreme Court it can be
understood that the right to privacy is a fundamental right read under Article 21 of the
Constitution which has led to the evolution of one more new dimension of the Right
to life. Judiciary has made tremendous efforts to protect the right to privacy as
fundamental right. So far the efforts of the Legislation is concerned, the information
Technology Act, 2000 has been enacted which appears to be inadequate in ensuring
the right to privacy as it does not provide enhancive measures for protection of
different forms or privacy. Recently, the Personal Data Protection Bill, 2019 is
introduced in the Lok Sabha and is being referred to the Joint Parliamentary
Committee. However, the Bill does not afford adequate protection as inadequate
restrictions are imposed on the State surveillance. Further, the Data protecting
authority under the bill suffers from various deficiencies. Further, the Bill is not
completely in accordance with the expert committee report. Hence, more pragmatic
efforts are required to protect the right to privacy as read under Article 21 of the
Constitution in turn to enforce the right to life guaranteed under Article 21 of the
Constitution the parliament may make Constitutional amendment which inserts
Right to Privacy as a constitutional right and it is need of the hour to make a specific
legislation protecting persons informational privacy, unlawful, Arbitrary
interference, mass surveillance by the government and other private actors.
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Abstract

Article 356 of Indian constitution is one of the article which is in discussion
fromthe independence. Even in the constituent assembly also it was keenly debated
and discussed, because some of the members of the constituent assembly thought
that if it would misuse then, it would not only violate the federal structure of the
constitution but also make a mockery of democratic principles. Some of the
constituent assembly members said the provision of the article would not be used to
strengthen the corporative federalism but it would be used in resolving the
ministerial crisis in the state. According to Dr. B R. Ambedkar “such article will
never be called into operation and that they would remain dead letter” but this hope
was proved wrong within one year the working of the constitution, in 1951 June the
Punjab government was dismissed in spite of having a clear majority in the state
assembly. Since then till now accepts Chhattisgarh and Telangana all the Indian
states and union territories have experienced the imposition of article 356. But
after the Supreme Court judgment in S R. Bommai V/S Union of India ([1994] 2
SCR 644: AIR 1994 SC 1918: (1994)3 SCC1) the imposition of Article 356 on States
has come down substantially. In S.R.Bommai Case the supreme court of India
had said that the validity of a proclamation for President’s rule can be subjected to
judicial review.

(Keywords :1. Article 356. 2. Federal. 3. Constitution 4. Supreme Court 5. S R.
Bommai V/S Union of India 6. Judicial review.

“The term federation is derived from the Latin word “Foedus” which means
treaty or agreement, which is made by the different states integrated to federate.
Association of states, Common Aims and Large Measure of original independence: A
federation is an association of states formed by written constitutions. Several states
having common aims and objectives may from a permanent association on
constitutional and legal basis. In this association having two sets of authorities, the
states surrender their sovereignty for the common good, but at the same time,
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maintain a large measure of their original independence as far as the regional matters
are concerned. 1 India is basically a federal system, with striking unitary features.
“While submitting the draft constitution, Dr. B R. Ambedkar, the Chairman of the
draft committee, stated that “although the constitution may be federal in structure”
the committee had used the term “Union” because it provides certain advantages.
This indicates that, the Indian federation is not the result of an arrangement by the
units, and component units have no freedom to secede from it. The constitution of
India is neither purely federal nor purely unitary, but it is a combination of both. The
Indian constitution is mainly federal with unique safeguard for enforcing national
unity, growth and welfare of the country. India adopted a federal structure with good
enough centralizing tendency. It enshrines the principle that the national interest
ought to be paramount. In normal times Indian constitution works as a federal
constitution but in emergency the constitution itself has created a kind of
paramount for the center by providing for the suspensionof state governments
and the imposition of President’s rule under certain conditions and circumstances
such as the breakdown of the administration, the power to suspend the constitutional
machinery may be exercised by the President, not only on the report of the Governor
of the state concerned but also suo motu whenever he is satisfied that a situation
calling for the exercise of this power has arisen. It is thus a coercive power available
to the Union against the units of the federation.

Aticle 356 of the Indian Constitution

“Article 356 of the Indian constitution provides for imposition of President’s
rule in states, provided the President is satisfied that the governance in States cannot
be carried out in accordance to the constitution. In other words, it is supposed to be
used sparingly when no party or alliance is able to form a government and has lost
majority in the house, or if there is a widespread breakdown of law and order. The
president usually acts on the advice of the union cabinet. “Dr. B R. Ambedkar
Defended Article 356 in the constituent assembly on the plea that the use of this
drastic power would be a matter of the last resort. The proper thing we ought to expect
is that such articles will never be called into operation and that they would remain a
dead- letter. If at all they are brought into operation, I hope the president who is
endowed with this power will take proper precautions before actually suspending the
administration of the Province”.

But over the years since independence, article 356 was used when different
political parties or alliances were in power at the center and state. “Because of this
tendency, except Chhattisgarh and Telangana all the Indian states and union
territories have experienced the imposition of article 356 at different times.

In 1976 by the 42nd Amendment, the President’s satisfaction for the making
of'a Proclamation under Article 356 has been made immune from judicial review; but
the 44th amendment of 1978 has removed that fetter, so that the Courts may now
interfere if the Proclamation is mala fied or the reasons disclosed for making the
Proclamation have no reasonable nexus with the satisfaction of the president.
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Imposition of President’s Rule (Article 356) on states from 1950 to 2020

Year (from-to) Number of President’s Rule was imposed
1950 to 1970 25

1971 to 1990 65

1991 to 2010 29

2011 to 2020 07

(Source; D DBasu. Introduction to the Constitution of India. 24th Edition. 2020.)

“President’s rule was imposed totally 126 times on states in India. It was used
25 times between 1950 to 1970. Between 1971 to 1990, it was 65 times, it shows the
polarized political atmosphere of those times. Article 356 was used as a political tool
during this time. Between 1991 to 2010 it was used 29 times. Between 2011 to 2020 it
has beenused 07 times.

The question of judicial review under article 356 has come up for
consideration before the Courts in several circumstances, but the indiscriminate use
of Article 356 came down significantly following the Supreme Court’s landmark
judgment in the S R. Bommai V/S Union of India ([1994] 2 SCR 644: AIR 1994 SC
1918:(1994)3 SCC1) case.

Whatis S R. Bommai V/S Union of India case.

“Sri S R. Bommai was the Chief Minister of the Janata Dal government in
Karnataka between August 13, 1988 and April 21, 1989. His government was
dismissed on April 21, 1989 under Article 356 of the Indian Constitution, and
President’s Rule was imposed. The dismissal was on the grounds that the Sri S R.
Bommai government had lost majority following large-scale defections engineered
by several party leaders of the day. Then Governor P. Venkatasubbaiah refused to give
Sri S R. Bommai an opportunity to test his majority in the floor of the Assembly,
despite the letter presenting him with a copy of the resolution passed by the Janata Dal
Legislature Party. Sri S R. Bommai went to Karnataka High Court against the
Governor’s decision to recommend President’s Rule. But the High Court of
Karnataka dismissed his writ petition. Then he moved to the Supreme Court.

Landmark Judgment of the Supreme Courte in S R. Bommai V/S Union of
India, ([1994] 2 SCR 644: AIR 1994 SC 1918: (1994)3 SCC1) case

“The case, which would go on to became one of the most cited whenever hung
Assemblies were returned, and parties scrambled to form a government, took five
years to see a logical conclusion. On March 11, 1994, a nine-judge Constitutional
bench of the Supreme Court issued the landmark judgment, which in a way put an end
to the arbitrary dismissal of the State governments under Article 356 by spelling out
restrictions.
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The verdict concluded that the power of the President to dismiss a State
government is not absolute. The verdict said the President should exercise the power
only after his proclamation (imposing his/her rule) is approved by both Houses of
Parliament. Till then, the Court said, the President can only suspend the Legislative
Assembly by suspending the provisions of constitution relating to the legislative
Assembly. “The dissolution of Legislative Assembly is not a matter of course. It
should be restored to only where it is found necessary for achieving the purposes of
the Proclamation,”

“In case both Houses of parliament disapprove or do not approve the
Proclamation, the Proclamation lapses at the end of the two-month period. In such a
case, the government which was dismissed revives. The Legislative Assembly, which
may have been kept in suspended animation, gets reactivated,” the court said. Also,
the Court made it amply clear that a Presidential Proclamation under Article 356 is
subject to judicial review.

Significance of the S R. Bommai case:

“The chief minister of a state, who has to discharge his constitutional
functions will be in perpetual fear of the axe of Proclamation falling on him because
he will not be sure whether he will remain in power or not and consequently he has to
stand up every time from his seat without properly discharging his constitutional
obligations and achieving the desired target in the interest of the State” the court said.
This case brought an end to the practice of dismissal of state governments by central
governments. It also established that majority can only be proven on the Flore of
assembly and it should not be a subjective opinion of the Governor.

The first ever impact of the Sri S R. Bommai case

The first instances of the impact of the case, the A B. Vajpayee government in
1999 was forced to reinstate a government it dismissed. The Rabri Devi government,
which was sacked on February 12, 1999, was reinstated on March 8, 1999 when it
became clear that the central government would suffer a defeat in the Rajya Sabha
over the issue. And later whenever the case of a hung Assembly, and the subsequent
exercise of government formation, came up, the S R Bommai case would be cited,
making it one of the most quoted Verdicts in the country’s political history. 7
Conclusion

S R. Bommai V/S Union of India ([1994] 2 SCR 644: AIR 1994 SC 1918:
(1994)3 SCC1) was a landmark judgment of the Supreme Court of India, where the
Court discussed at length provisions of Article 356 of the Indian Constitution and
related issues. This case had huge impact on Center- State relations. The judgment
attempted to curb the misuse of Article 356 of the Indian constitution.

To safeguard the federal feature of the Indian Constitution, the Governors
should act in a responsible manner and should restrict the use of Article 356 only
in rarest of rare cases, thusacting in consonance with the spirit of the framers while
including Article 356 in the Constitution. As the clarification and limitation set by
Supreme Court, enabled reduce the number of using of Article 356 on States.
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